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REVIEW OF INS POLICY ON RELEASING
ILLEGAL ALIENS PENDING DEPORTATION

TUESDAY, NOVEMBER 13, 2001

U.S. SENATE,
PERMANENT SUBCOMMITTEE ON INVESTIGATIONS,
OF THE COMMITTEE ON GOVERNMENTAL AF FAIRS,
Washington, DC.

The Subcommittee met, pursuant to notice, at 9:30 a.m., in room
SD-342, Dirksen Senate Office Building, Hon. Carl Levin, Chair-
man of the Subcommittee, presiding.

Present: Senators Levin, Collins, and Carper.

Staff Present: Linda Gustitus, Chief Counsel and Staff Director;
Mary D. Robertson, Chief Clerk; Ross Kirschner, Staff Assistant;
Joe Bryan and Tara Andringa (Senator Levin); Kim Corthell, Re-
publican Staff Director; and Eileen Fisher, Investigator to the Mi-
nority.

OPENING STATEMENT OF SENATOR LEVIN

Senator LEVIN. Good morning, everybody. Today, the Permanent
Subcommittee on Investigations will hear from current and past
employees of the U.S. Border Patrol who have come forward to ex-
press their concern and dismay at the Immigration and Naturaliza-
tion Service’s practices, the INS practices, involving the release of
persons arrested for trying to gain illegal entry into the United
States. While the problems raised by the Border Patrol agents
would be serious in normal circumstances, they carry particular
weight since the attacks of September 11.

The U.S. Border Patrol is, according to its own description, the
mobile, uniformed law-enforcement arm of the INS. It was officially
established in 1924 and was given the responsibility of combating
alien smuggling and illegal entries other than at ports of entry.
While the Border Patrol itself has changed significantly over the
years, its principal mission has remained the same. The area we
will be focusing on in this hearing involves the illegal entry of per-
sons into the United States, outside of normal ports of entry.

Ports of entry are the only places where people may legally enter
the United States. They are locations such as airports, bridges and
highways, where INS officers and Customs agents review persons,
papers and luggage, to decide whether to allow someone into the
United States. Today’s hearing looks at illegal entries made at
places other than these official ports.

While the statistics that we use to illustrate the problem may in-
clude people who have been in the country illegally for some time,
what we are focusing on today are people who are arrested while
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trying to slip across our Borders without subjecting themselves to
inspection at a port of entry as required by law. Our witnesses
today are from two sectors of the Border Patrol, and as you can see
from this map, the Border Patrol is divided into 21 sectors, and the
representatives that we will have testifying today are from the De-
troit Sector, which covers four States, Michigan, Ohio, Indiana and
Illinois, and the Blaine Sector, which covers Alaska, Oregon and
the Western half of the State of Washington.!

When persons are arrested by the Border Patrol, the large major-
ity voluntarily returns to their country of origin, usually Mexico or
Canada. The others, perhaps as many as one-third of those ar-
rested on the Northern Border, but just a small fraction arrested
on the Southern Border, are scheduled to appear at a removal
hearing. The Border Patrol decides whether those persons should
be detained, released on bond or, as is most often the case, released
on his or her own recognizance while awaiting the hearing. The re-
moval hearing can take several months to occur. Detention deci-
sions are not made by the Border Patrol alone. If the Border Patrol
decides to detain a person or set a bond to help assure that a per-
son shows up at a hearing, the INS deportation office can revise
that decision and order the person released on a lower bond or on
his or her own recognizance.

To be released on your own recognizance means that you are re-
leased on your promise that you will appear at the scheduled hear-
ing. There is no bond. For a number of reasons that we will be dis-
cussing at this hearing, the Border Patrol and the INS release on
their recognizance a significant number of people who are arrested
for illegal entry, even though it is clear that most will not show up
at their removal hearing. That means that most people who get
caught and arrested for illegal entry, who do not voluntarily return
to their country, are allowed to move at will in this country with
no constraints, other than a written instruction to appear at a
hearing that is likely to result in their removal from this country,
and that is absurd.

Look at the statistics that we were able to obtain from the De-
troit Sector.! In fiscal year 2001, the Detroit Sector of the Border
Patrol arrested 2,106 people. A significant percentage of those were
arrested while actually attempting to enter the country illegally.
Now, we do not have that exact figure, but a significant percentage
of the 2,106 were actually arrested in the process of entering the
country or attempting to enter the country illegally. Of those 2,106,
slightly less than two-thirds were voluntarily returned to their
country of origin. That is 773 were issued notices to appear at a
removal hearing. Pending their removal hearing and based on sta-
tistics provided by Border Patrol agents, we estimate that 85 per-
cent of the 773 were released on their own recognizance, or about
650 people. The rest, about 116 people, were detained or released
on bond. So that means, again, that about 650—or 657 on that
chart—were released on their own recognizance.

Now, how many of those people who were released on their own
recognizance that they would appear at a hearing—how many of

1See Exhibit No. 1 which appears in the Appendix on page 73.
1See Exhibit No. 6 which appears in the Appendix on page 79.
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those people actually showed up for the hearing? The INS does not
know. One former INS district director and Border Patrol chief told
us that he thought that the percentage of persons arrested, again
outside a port of entry, and released without bond, who do not
show up for their hearing, was 90 percent. Our conclusion is that
the vast majority of people arrested by the Border Patrol while at-
tempting to enter the country illegally in the Detroit Sector, who
do not voluntarily return to their country, are released on their
own recognizance and do not show up for their removal hearings.

And, to add insult to that injury, the INS has told us that if a
person does not appear at their hearing, little or no effort is made
to find them. I view this to be a dysfunctional, absurd system. The
INS must know, even without keeping statistics, that once a person
is released after being arrested for illegal entry, they stand a very
good chance of avoiding removal at all. So why then does the INS
continue to release so many on their own recognizance? That is
what we are going to explore this morning. We will hear this morn-
ing not only from Border Patrol officers on the front lines, we will
also hear from the first panel of witnesses who represent INS and
Border Patrol management.

Senator Collins.

OPENING STATEMENT OF SENATOR COLLINS

Senator COLLINS. Thank you very much, Mr. Chairman, and
thank you for calling this important hearing to review the Immi-
gration and Naturalization Service’s policy of releasing illegal
aliens while they await their deportation hearings. We will hear
that many of the individuals released never appear for their hear-
ings, choosing instead to vanish into American society, and adding
to the estimated 8 million illegal aliens currently in the United
States.

Many of the 8 million illegal aliens in America entered our coun-
try legally, but overstayed their visas, others slipped undetected
across our Borders. A significant number of others were appre-
hended by the Border Patrol, but released pending the scheduling
of a hearing before an immigration judge. As Senator Levin indi-
cated, according to one recently retired INS official, as many as 90
percent, or 22,000 of this group, do not show up for their hearings
each year. The obvious question arises: Is the INS policy of releas-
ing individuals before their deportation hearings take place in the
best interest of our country’s national security?

Last year, the Border Patrol arrested 1.2 million people who en-
tered the United States without presenting themselves for inspec-
tion at a port of entry, as required by law. The vast majority of
these individuals returned voluntarily to their country of origin
after the Border Patrol collected information about them, including
a fingerprint, that is put in the Immigration Service’s automated
fingerprint system, called IDENT. Thousands of others, perhaps
20,000 to 30,000 of those apprehended, are scheduled for a hearing
before an immigration judge. The vast majority of those released,
as we have indicated, failed to show up. Although the INS may
send out a notice to these no-shows, INS agents are not routinely
sent out to locate the illegal aliens who fail to appear.
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This morning, we will hear disturbing testimony describing how
INS agents would have difficulty locating these no-shows, even if
they were going out to look for them, in part because the contact
information the illegal aliens provide is not verified consistently.
We will also hear how criminal and background checks are not rou-
tinely conducted prior to releasing the illegal alien, a policy that
could result in felons or other dangerous individuals being released
into American society.

The lack of detention space is another factor that may influence
how many illegal aliens are detained. The policy of releasing illegal
aliens pending deportation hearings is not limited to aliens who are
apprehended by the Border Patrol when they try to enter the
United States outside a port of entry. In September 2000, the Gen-
eral Accounting Office reported that it is the policy of the INS to
release aliens seeking asylum, whom the agency has determined do
not pose a flight risk.

In 1999, some INS district offices released nearly 80 percent of
the asylum seekers pending their asylum hearings, yet as many as
one-third of these individuals failed to appear for their asylum
hearings. In fact, many of them never even bothered to file an ap-
plication for asylum. A more recent report issued by the Depart-
ment of Justice Office of Inspector General notes that more than
75 million individuals are inspected each year at U.S. airports for
potential admission to the United States, some of whom are re-
ferred for secondary inspection. The report estimates that approxi-
mately 10,000 of the individuals subjected to a secondary inspec-
tion are ordered to gather additional documentation and report to
an INS district office to complete the inspection.

Included among those whose inspections were deferred were indi-
viduals about whom lookouts had been placed on databases, as well
as people with criminal records. The report indicates that at least
11 percent of those paroled failed to complete the inspection, and
that 50 percent of these no-shows had criminal records or were on
the lookout list. The Inspector General’s report notes that the INS
did not consistently track these inspections to completion and con-
ducted little or no follow-up on the no-shows. Now, more than ever,
we must ensure that we know who is being permitted to enter the
United States.

I hope that this hearing will draw attention to the larger prob-
lem of securing our Nation’s Borders, particularly our porous
Northern Border, as it appears to be the entryway of choice for a
number of terrorists, and this is an issue that I look forward to
working with the Chairman on and have asked him to pursue. For
example, in December 1999, Ahmed Ressam drove a car loaded
with 130 pounds of explosives and timing devices from Canada to
the State of Washington, with the intention of bombing the Los An-
geles International Airport. Thankfully, he was apprehended by an
alert U.S. Customs Agent as he attempted to enter through a port
of entry.

Convicted in April on terrorism charges, Ressam awaits sen-
tencing next year. There are other examples, as well. More re-
cently, a reputed Bin Laden operative, wanted in connection with
the attacks on the World Trade Center and the Pentagon, also
chose to enter the United States from Canada. The Southern Bor-
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der has long been a focus of INS resources, while the Northern
Border consistently has been understaffed and underfunded. Only
about 340 Border Patrol agents and about 500 INS inspectors
watch a Border nearly 4,000 miles long in the continental United
States alone, and staff 113 ports of entry. Prior to September 11,
a number of these ports were not staffed and guarded 24 hours a
day, and agents in Maine have told me that they feel extremely
overworked and stressed in trying to fully staff these ports, 24
hours a day.

The comprehensive new anti-terrorism law, signed recently by
the President, contains provisions to strengthen immigration en-
forcement and otherwise aid in the fight to detect and thwart ter-
rorist activity. One important provision would authorize a tripling
of the number of Border Patrol personnel, Customs service per-
sonnel and INS inspectors along the Northern Border. It also au-
thorizes $100 million to improve INS and Customs Service tech-
nology, and additional equipment for monitoring the Northern Bor-
der. Swift implementation of these measures is critical to strength-
ening our homeland security.

I look forward to hearing the testimony from all our witnesses
today, and again I commend the Chairman for chairing and holding
this important hearing. As the President has said, we live in a very
different world from the one we lived in on September 10. We need
to adapt to that new reality by improving the methods by which
we protect our Borders, our liberty and our lives.

Thank you, Mr. Chairman.

Senator LEVIN. Thank you, Senator Collins, and thank you for
your good work in this area. Before I introduce our first panel, I
want to just make a statement about our second panel. The second
panel consists of two current employees of the U.S. Border Patrol,
both of whom are senior agents and presidents of their local union,
and one former employee who served at the time of retirement as
a Deputy Chief Patrol Agent. The current employees are here today
under subpoena, though both agents were willing to come on their
own as well. T issued these subpoenas as Chairman of this Sub-
committee in response to concerns against these agents of possible
retaliation by the INS. Mark Hall has, within the past 2 months,
been issued two proposals of punishment for speaking to the media
without permission. The first proposal is for a 90-day suspension
without pay; the second is for a 1-year demotion following the 90-
day suspension.

I have fought, Senator Collins has fought, this Subcommittee and
this Full Committee have fought for decades to protect the rights
of whistleblowers in our Federal Government. I am very disturbed
by what I have heard about this matter to date. I have asked the
INS to provide this Subcommittee with all documents relating to
Mark Hall’s personnel actions over the last 2 months, and the Sub-
committee staff has been directed to review them. We received
some of the requested documents this morning and have been told
that the rest will be forthcoming, and we expect nothing less. Of
course, if there is any delay or resistance to turning over the docu-
ments, we will issue a subpoena for them.

It is not easy for career employees dedicated to their jobs and
their agencies to come forward and to tell the American people
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about serious problems in their programs. It is hard enough to
swim against the tide without being punished for it financially and
professionally. We will be reviewing these recent actions very close-
ly. We will not tolerate any form or degree of retaliation for appro-
priately blowing the whistle on mismanagement.

Now, I am not going to take more of today’s hearing to get the
details of this personnel action, because the issue that we have be-
fore us is so important. But I will keep the Subcommittee involved
and informed in overseeing developments in these personnel mat-
ters until I am satisfied that these employees are treated fairly and
that these agents have not been subject to any inappropriate or re-
taliatory action by their employers.

Now I would like to welcome our first panel of witnesses this
morning. We are pleased to have Michael Pearson, Executive Asso-
ciate Commissioner of Field Operations of the U.S. Immigration
and Naturalization Service, and he is accompanied by the Chief of
the U.S. Border Patrol, Gustavo DeLaVina. Am I pronouncing your
name correctly?

Mr. DELAVINA. That is correct.

Senator LEVIN. Gentlemen, we thank you for being here. We look
forward to your testimony. Pursuant to Rule 6, all witnesses who
testify before this Subcommittee are required to be sworn, and at
this time, then, I would ask the witnesses to please stand and raise
your right hand. Do you swear that the testimony that you will
give before this Subcommittee will be the truth, the whole truth,
and nothing but the truth, so help you, God?

Mr. PEARSON. I do.

Mr. DELAVINA. I do.

Senator LEVIN. We will be using a timing system today. Approxi-
mately 1 minute before the red light comes on, you will see the
light change from green to yellow, which will then give you an op-
portunity to conclude your remarks. Your written testimony will be
printed in the record in its entirety, but we would ask that you at-
tempt to limit your oral testimony to 10 minutes. Again, we thank
you both, and, Mr. Pearson, you may proceed.

TESTIMONY OF MICHAEL A. PEARSON,! EXECUTIVE ASSO-
CIATE COMMISSIONER FOR FIELD OPERATIONS, U.S. IMMI-
GRATION AND NATURALIZATION SERVICE; ACCOMPANIED
BY GUSTAVO DELAVINA, CHIEF, U.S. BORDER PATROL

Mr. PEARSON. Mr. Chairman, Senator Collins, I am pleased to
have the opportunity to talk to you today about the Immigration
and Naturalization Service’s role in processing aliens arrested for
illegal entry into the United States between ports of entry. I am
also pleased to be accompanied today by Gus DeLaVina, Chief of
the U.S. Border Patrol. The INS is charged with both facilitating
legal immigration and enforcing the Nation’s laws to prevent illegal
immigration. The horrific events of September 11 have underscored
the far-reaching implications of this mission and the challenges the
agency faces in carrying it out.

Nowhere are the challenges greater than along our land borders.
Our border management strategy aims to facilitate the flow of legal

1The prepared statement of Mr. Pearson appears in the Appendix on page 49.
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immigration while preventing the illegal entry of people and con-
traband. Responsibility for carrying out this strategy is shared by
the Border Patrol and the Inspections program. Immigration In-
spectors are assigned to the ports of entry and are charged with fa-
cilitating lawful entry and preventing unlawful entry. Border Pa-
trol agents are charged primarily with detecting and preventing
the unlawful entry across our land borders between ports of entry.

The Border Patrol is responsible for patrolling 8,000 miles of bor-
der, which includes 2,000 miles of the Southwest Border, 4,000
miles of the Northern Border and 2,000 miles of coastal area. In
1994, as threat and activity levels grew along the Southwest Bor-
der, the Border Patrol implemented a four-phase strategy to deter,
detect and apprehend illegal entrants, smugglers and contraband.
This strategy involves forward deployment of personnel, equipment
and technology along the Southwest Border in phases one through
three, and then along the Northern Border, Pacific and Gulf Coasts
in phase four.

The strategy is currently in phase two, concentrating resources
primarily in the area of highest illegal activity, the Southwest Bor-
der. We are experiencing a decline in apprehensions along the
Southwest Border. Apprehensions for fiscal year 2001 show a 25-
percent decline when compared to the same period the previous
year. This decline is due in part to the success of our Border En-
forcement Strategy. Measures of success along the Southwest Bor-
der over the last year include the arrest of 1.2 million aliens, al-
most 11,000 of whom were identified as criminal aliens, the seizure
of 1.1 million pounds of marijuana, and the seizure of over 16,000
pounds of cocaine.

Along the Northern Border, in fiscal year 2000, the Border Patrol
arrested 12,108 undocumented aliens and seized over 4,900 pounds
of marijuana—57 percent of those arrested along the Northern Bor-
der initially entered through the Southwest Border. In fiscal year
2001, 12,338 undocumented aliens were arrested along the North-
ern Border; 60 percent of those were Mexican nationals and 20 per-
cent were Canadian nationals. Most of those were voluntarily re-
turned to their country of origin—61 percent of the Northern Bor-
der apprehensions enter initially through the Southwest Border.
Also in fiscal year 2001, 13,000 aliens were arrested along the
coastal areas.

The majority of illegal alien crossings and narcotic trafficking
continues to occur along the Southwest Border. However, we know
that there is a threat along the Northern Border and coastal areas,
as well, and continue to reevaluate our enforcement strategies. In
the last 3 years, we have increased the number of Border Patrol
agents along our Northern and Coastal Sectors by 25 percent. Bor-
der Patrol agents assigned to the Northern Border are experienced.
We have not assigned the newly-hired trainees to the Northern
Border. Additionally, we plan on increasing the number of Border
Patrol agents in our Northern Border this fiscal year, consistent
with funding for fiscal year 2002 and the supplemental.

Now I would like to discuss the process by which Border Patrol
agents arrest aliens who enter the United States illegally. Upon ar-
resting an alien, the alien is charged under either Section 212 or
Section 237 of the Immigration and Nationality Act. Aliens who
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have entered the United States without inspection and arriving
aliens are charged under Section 212, which describes the grounds
for inadmissibility, while others may be subject to Section 237,
which describes the grounds for deportability. The alien is either
placed in removal proceedings or allowed to voluntarily return to
his or her own country.

Border Patrol agents use the ENFORCE and IDENT computer
systems for processing aliens. ENFORCE is a case management
tracking system, and IDENT is a biometric, recidivist and lookout
database. ENFORCE and IDENT are INS-wide programs that
standardize the collection of data and generate INS forms used in
the administrative or criminal processing of aliens for immigration-
related violations. Within the Border Patrol, IDENT is deployed to
all sectors. With the exception of two sectors, it is integrated with
the ENFORCE system. ENFORCE will be deployed to Houlton,
Maine, and Swanton, Vermont sectors this fiscal year.

Prior to determining the disposition of the alien, the alien’s name
and other identifying information are checked through ENFORCE
and IDENT, in addition to various systems which may include, but
are not limited to, the Central Index System, the National Crime
Information Center and the Deportable Alien Control System.
Based on the results of the criminal and administrative record
checks I just described, the Border Patrol agent will determine the
most effective and appropriate course of action. A supervisory Bor-
der Patrol agent then approves this determination.

Generally there are three possible courses of action: Voluntary
departure; voluntary return; and issuing a warrant of arrest or no-
tice to appear. Once the Border Patrol decides to proceed with the
administrative or criminal processing of an alien, the detention
process begins. There are three reasons INS detains an alien: Risk
of flight; risk of danger to the community; and requirements of law,
such as mandatory detention of certain aliens.

Once charged, those aliens detained by the INS are either in pro-
ceedings before an immigration judge to determine whether or not
they are eligible to remain in the United States, or have final or-
ders and are awaiting removal from the United States. If there is
no significant risk of flight or danger to the community, an alien
can also be paroled into the community, released on bond, or re-
leased on his or her own recognizance. Availability of detention
space plays an important role in deciding whether or not to detain
the alien.

The most common outcome of the removal proceeding is a final
order of removal. In such instances, the immigration judge deter-
mines that an individual is ineligible for legal admission into the
United States and must face removal. During the removal hearing
process, an alien may be granted relief and/or asylum, may be per-
mitted to withdraw his or her application for admission, or the case
may be terminated outright if it is determined that the removal
charge is not sustainable or evidence comes to light that the person
is lawfully present. An alien who is then ordered removed may pur-
sue an appeal of the immigration judge’s decision.

The time it takes to proceed through the appellate process can
be significant, and often places a burden on INS to provide long-
term detention. Another avenue to effect removal is to reinstate a
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prior final order of removal. When an alien previously removed
from the United States reenters illegally, Section 241(A)(5) pro-
vides for the reinstatement of the removal order.

As you can see, the INS has established standardized procedures
for processing persons arrested for illegal entry into the United
States. We believe that these procedures allow us to remove these
individuals as rapidly as possible within available resources, while
meeting our statutory requirements and protecting the legal rights
of those arrested. We are willing to work with Members of Con-
gress on any proposal you may have for improving these proce-
dures. This concludes my formal statement. I would like to thank
the Subcommittee for the opportunity to appear. I look forward to
your questions.

Senator LEVIN. Mr. DeLaVina.

Mr. DELAVINA. I have no oral statement, sir.

Senator LEVIN. Thank you. Reading the testimony of the senior
agents and the former deputy Border Patrol chief, who will be tes-
tifying after you, Mr. Pearson, there is a very high degree of con-
cern about INS practices with regard to illegal aliens who are ar-
rested coming across the border outside of ports of entry. Now, they
will testify that other than Canadians and Mexicans who are al-
most always returned to their own country, most of the persons
who are arrested are released into this country on their own recog-
nizance. Thousands never return for their hearing, and no one at-
tempts to seek out and arrest people who fail to show up for their
hearing.

And that is why one of the agents will testify that, as an exam-
ple, when he recently caught a number of illegal aliens trying to
walk through a railroad tunnel between Windsor and Detroit, when
he shined his flashlight on them, they “simply continued to the exit
and surrendered to the waiting agents,” because they knew that a
person stands an excellent chance of staying in the United States
when he or she crosses the border illegally, outside of a port of
entry. I would like to go through some of the data with you now.

You have said in your testimony that about 12,300 persons were
arrested—this is on page three, and you also gave it in your oral
statement—that about 12,300 persons were arrested for illegal
entry on the Northern Border in 2001. Now, most of these, accord-
ing to INS data, about 8,000 or two-thirds of those arrested, re-
turned voluntarily. What I am interested in is talking about the
4,400 who did not return voluntarily. These are the people arrested
for illegal entry just on the Northern Border alone—about 4,400 in
2001. So I want to ask you questions about that group of people,
that 4,400 people.

They were given a notice to appear at a removal hearing. That
hearing takes months, frequently, before it takes place, and the
INS has to make a decision about these people pending that re-
moval hearing, whether to detain them, whether to release them
on bond or whether to release them on their own recognizance. Do
you keep statistics about those 4,400 people that you told us about,
as to how many were detained pending their hearing, how many
were released on bond, and how many were released on their own
recognizance?
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Mr. PEARSON. Senator, I do not have statistics on those 4,400. I
do, however, have the statistics on the Detroit Sector.

Senator LEVIN. All right. Well, I will get to the Detroit Sector in
just one moment, but we have asked for those statistics now, and
are you going to supply those? Do you keep them?

Mr. PEARSON. The people who do our stats for us, who look at
the data in the computers and analyze them and provide us re-
ports, are working on your request right now, but I do not have
that with me.

Senator LEVIN. But that is not something that you publish in
your annual reports?

Mr. PEARSON. I do not believe so.

Senator LEVIN. Now, of those released on their own recognizance,
just based on a promise to show up, about how many actually
showed up for a hearing?

Mr. PEARSON. According to the graphs provided by the Executive
Office for Immigration Review, that is the court system that han-
dles these, about 80 percent show up. They show, in 2001, 20-21
percent did not show up.

Senator LEVIN. Are you including those folks who are given no-
tices to appear, for instance, who do not live up to the conditions
of their visa?

Mr. PEARSON. I am talking about what comes directly off of their
charts on all who appear in the EOIR system.

Senator LEVIN. Which includes all the notices to appear; is that
correct?

Mr. PEARSON. Yes, Senator.

Senator LEVIN. I'm just talking about the people who are ar-
rested by the Border Patrol.

Mr. PEARSON. I do not have that data.

Senator LEVIN. Do you keep that data?

Mr. PEARSON. I do not know. We have asked our statistics people
to see what they could cull out and provide that.

Senator LEVIN. You do not provide that, though, in your annual
report, do you?

Mr. PEARSON. Not that I recall.

Senator LEVIN. So that you do not know and you do not keep
track of, yet, the people who are arrested by the Border Patrol, who
are released on their own recognizance, who do not show up for
their hearings. You do not have that today, and as far as you know,
you do not have that in your files; is that correct?

Mr. PEARSON. Senator, I do not have the answer to that question.
I do not have the data today.

Senator LEVIN. All right. I find that disturbing, to put it mildly,
that we release thousands of people on their own recognizance who
have been arrested by the Border Patrol, perhaps half arrested in
the process of actually seeking to enter this country illegally. We
do not know how many of those do not show up for a hearing. Now,
we are going to hear testimony of agents that will indicate that a
large percentage of the people who are arrested, released by the
Border Patrol, released on their own recognizance, do not show up.
We will come up with that statistic on our own, but we believe
from the agents in the field that 85 percent of the people, again,
arrested by the Border Patrol, which means not at a normal port
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of entry, who are released on their own recognizance, do not show
up for their hearing. So we are going to leave that figure out there,
because you do not have a better one.

Now, let’s go through the Detroit figure together.! Do you have
the actual figures for the Detroit Sector? I would rather have your
actual figures than our estimates. The two top numbers there are
your figures, 2,106 arrested by the Border Patrol and 773 issued
notice to appear. So we just took the difference, which is 1,333,
which we then estimated were voluntary returns. We got that num-
ber from taking your two numbers, 2,106 arrested by the Border
Patrol, 773 issued notices to appear, and took the difference as vol-
untary returns.

Then we looked at the 773 of those people which were issued no-
tices to appear, and the estimate that we have, based on the testi-
mony of the agents, is that about 116 of those, that is the 85 per-
cent figure, were released. That is 657, and the 116 is the dif-
ference, which would be detained or released on bond. Those fig-
ures we are happy to have corrected by your actual figures, if you
have them. The figure that we do not have yet, but we think it is
in the area of 85 or 90 percent, again, are the percentage of those
who are released on their own recognizance who fail to show for a
hearing. You do not have that figure, you have already told us, but
maybe you can give us then the actual figures above that. Do you
want to start with that?

Mr. PEARSON. Thank you, Senator, I would. I spoke with the
Chief Patrol Agent of the Detroit Sector and got these numbers.
Your top number is correct, 2,106, 65 percent were voluntarily re-
turned, that is about 1,365, pretty close to what you have there.
Twenty percent of the number were either detained or were on a
very high bond. That is approximately 420. Fifteen percent were ei-
ther released on their own recognizance or a low enough bond that
they could make the bond easily. That is approximately 315 people.

Senator LEVIN. And the rest?

Mr. PEARSON. That accounts for 100 percent of the people.

Senator LEVIN. It does. OK. Give me the two numbers that ac-
count then for the 773.

Mr. PEARSON. Notices to appear, 35 percent, and that would be
pretty close.

Senator LEVIN. Seven hundred and seventy three were given no-
tices to appear, OK.

Mr. PEARSON. Pretty close. My number above that is 1,365, so
whatever the mathematical difference is.

Senator LEVIN. So you have about 740, roughly.

Mr. PEARSON. Roughly.

Senator LEVIN. Were given notices to appear. Now, give us the
two numbers that make that up.

Mr. PEARSON. Sure, 20 percent of them were either detained or
were on a high bond. That is approximately 420 people. The re-
maining 15 percent were on either their own recognizance or a low
bond, one they could make; that is 315 people.

Senator LEVIN. Three hundred?

Mr. PEARSON. Fifteen percent, 315.

1See Exhibit No. 6 which appears in the Appendix on page 79.



12

Senator LEVIN. So you have got a little under half then, under
your figures, who were released on their own recognizance.

Mr. PEARSON. Yes, sir.

Senator LEVIN. A little under half of the people who were issued
notices to appear, which is 740. So let’s talk now about those 315
people. How many of those did not show up for a hearing?

Mr. PEARSON. I do not have the answer to that.

Senator LEVIN. You do not keep that record?

Mr. PEARSON. I do not have the answer to that.

Senator LEVIN. Do they keep the record in Detroit?

Mr. PEARSON. The Detroit Chief was not able to provide that to
me.

Senator LEVIN. Don’t you find that disturbing, that we release a
significant number of people on their own recognizance, and your
number is still a very significant number of people, and that we do
not even keep records of those that do not show up? We do not
know. Doesn’t that trouble you?

Mr. PEARSON. Senator, I do not know that we do not have the
information. I was not able to get that. I had to explain that. I do
not have the answer here today, and I do find that troubling.

Senator LEVIN. We have asked for it. We cannot get it. We hope
you can produce it. But, in any event, the fact that there are no
records available that even tell us how many people who are re-
leased on their own recognizance fail to show up for a hearing, it
seems to me, is a symptom of a very big problem. It is a large num-
ber. We should know it and we should do something about it. We
do not know it and we are not doing much about it. I will come
back to that on my second round.

Senator Collins.

Senator COLLINS. Thank you, Mr. Chairman.

Mr. Pearson, you stated that the INS recognizes that there is a
threat along the Northern Border and coastal areas and that you
are, “reevaluating your current enforcement strategies to identify
any gaps,” and you also note that you are committed to deploying
additional staff to the Northern Border now. The security of our
Northern Border has long been a concern of mine, and I have
pushed for some time for increased funding so that we can expand
the agents and inspectors who are responsible for the security of
our Northern Border. Can you tell us how many agents you feel the
1\}Ilortl}{1e?rn Border needs in order to provide appropriate security and
checks?

Mr. PEARSON. Senator, let me, if I may, first state that when I
said we were evaluating, that was in response to the Border Strat-
egy, with the four phases. As I explained, we were in phase two,
but we continually reevaluate where we are, which is why over the
last 3 years we have increased the Northern Border and coastal by
25 percent. It is not just sticking with that strategy. We have ap-
proximately 334 Border Patrol agents up on the Northern Border
right now. Our goal, our expectation right now, is to increase that
to roughly 1,000.

Senator COLLINS. How would that compare with the number of
inspectors and agents that we have along the Southern Border?

Mr. PEARSON. Well, comparing it to the Border Patrol agents, we
have about 8,000 along the Southwest Border right now. I would
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just ask you to remember that 97 percent, 98 percent of our appre-
hensions are on the Southwest Border. There is more along the
coastal area than there are along the Northern Border, but we rec-
ognize that any Border of the United States is a possible avenue
for somebody to try to get in.

Senator COLLINS. Well, if you have 8,000 agents, you are obvi-
ously going to have more apprehensions than if you have only 340,
or even 1,000.

Mr. PEARSON. That is true, but the volume of crossers is signifi-
cantly higher on the Southwest Border. That is why we had 1.7
million arrests there last year.

Senator COLLINS. Some of the ports of entry prior to September
11 were actually not staffed during certain nighttime hours, along
the Northern Border. Has that problem been remedied?

Mr. PEARSON. We have a number of ports of entry that were not
24-hour ports. They were convenience ports, ports that were not
used at night, were only used during certain times of day because
of local crossers, and we staffed it during the time the port was
open. At night, while the port was closed, we would have other—
or we would have the ability to monitor, in some cases through
camera systems or through sensors, and we would be able to re-
spond to that port if somebody crossed.

After the events of September 11, we have taken all our ports of
entry, with the exception of the seasonal ones, and we have
manned them 24-hours-a-day, 7-days-a-week, with two people at a
time as a minimum. Those that are seasoned ports of entry—Dbe-
cause there are some ports that close, just physically cannot be
used—we have two of those right now that are closed, they are
sealed. But, again, we have sensors and the ability to respond if
we have the indication that somebody has tried to cross there.

Senator COLLINS. A concern that the INS inspectors have ex-
pressed to me in some of the smaller ports of entry in Northern
and Western Maine is that at times there is only one person on
duty. It may not actually even be an INS inspector. It may be a
Customs inspector who has been deputized to act as an INS inspec-
tor. Did I understand you to say that that situation has been rem-
edied now, so that there would be two people on duty at all times?

Mr. PEARSON. Yes, Senator, that is two people, 24-hours-a-day, 7-
days-a-week. But it might be two Customs, two INS, or one INS
and one Customs. That is a minimum of two.

Senator COLLINS. Thank you. I would now like to ask you to re-
spond to a series of statements and concerns raised in the testi-
mony of our next panel of witnesses. Does the INS have a policy
mandating that any record checks must be completed on aliens who
are apprehended?

Mr. PEARSON. Senator, I have a chart I would like to show you,
if I may put this up. This chart,! I think, will help graphically
show the process and answer your question. It certainly looks cum-
bersome, but it is really not. If we look at the diamond in the sec-
ond row, an arrest—that the determination of alienage and nation-
ality is made, certainly if it is a U.S. citizen, we have no authority
over immigration offenses for the person. But the process is to en-

1See Exhibit No. 12 which appears in the Appendix on page 139.
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roll the subject into ENFORCE and IDENT. As I explained in my
oral testimony, those are the systems we use that tell us there is
an immigration issue. ENFORCE is our case management tracking
system that tells us who we have already had, who we are looking
for, that type of stuff. The IDENT system is biometric. The advan-
tage of biometrics, it does not matter what name the person gives
us, tells us. Once we put them in the system, we can bring them
back up to determine that we have had them in our custody before,
and we have a lookout system in there.

The lookout system is designed to advise the agent or the appre-
hending officer that there may be a problem here, either because
the person is dangerous, he has caused problems when arrested be-
fore, as well as Federal fugitives. We have taken the U.S. Marshals
Service list of foreign-born fugitives and put them in our system,
to include their fingerprints, so that if in the course of crossing the
Border between the ports of entry, if the Border Patrol runs into
this person, we can effect an apprehension. We have also worked
with the FBI on entering foreign-born Federal fugitives. That is the
requirement.

Then the Border Patrol agent has options—and there are a num-
ber of reasons for this—has the options of what they are going to
do next. If they have the information, they want to run the person
through NCIC, they may be able to do so. Ofttimes, with the Bor-
der Patrol, because they are working away from offices, buildings,
they do not have a means to do an NCIC check on-site, but they
have the opportunity to take the individual back to a station, back
to a place where they could run NCIC or other indices checks.

Senator COLLINS. But, as a practical matter, isn’t that a very
cumbersome process? If, in fact, you have got all these different
databases and the Border Patrol agent has to check each one of
them, does that happen?

Mr. PEARSON. It certainly does happen, in many cases. But, you
recall, I had talked about ENFORCE. ENFORCE is not completed.
When it is done, it is designed to include all the INS indices, so
that there would be a single check, and the IDENT system, we are
currently working with the FBI, through the Department of Jus-
tice, to tie the IDENT system with the FBI's IAFIS system—that
is an Integrated Automated Fingerprint Identification System—so
that when it is completed, our IDENT system will be able to access
FBI files to determine biometrically if a person is wanted.

Senator COLLINS. But, right now, does the INS have a policy
mandating these record checks, particularly criminal background
checks, or is it at the discretion of the Border Patrol agent?

Mr. PEARSON. The mandate is for IDENT and IAFIS, not for any-
thing else.

Senator COLLINS. Now, as I understand it, from looking at Form
1-213,1 and as you have just explained, there are a number of data-
bases. There is a central index system, a deportable alien control
system, a non-immigrant information system, an operational activ-
ity special information system, a student-in-school system, and the
National Crime Information Center. Do these databases interact
with one another? Now, I realize the NCIC is not maintained by

1See Exhibits No. 4 and 5 which appear in the Appendix on pages 76 and 77.
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the INS, but, as I understand it, the rest are. Do they cross-ref-
erence each one, or does the Border Patrol and the INS personnel
have to individually check each database?

Mr. PEARSON. They do not interact automatically right now. The
ENFORCE system is designed to do that. It is not completed yet.

Senator COLLINS. When do you anticipate that the ENFORCE
system will be completed, so that these Border Patrol agents and
INS agents, who are already overworked and strapped for time, do
not have to check multiple databases?

Mr. PEARSON. Senator, I do not recall the timeline on that, but
I would be glad to get that information to you. I know the DACS
system should be up by the end of 2002 or in 2003. We are working
on all of this systemically.

Senator COLLINS. Thank you, Mr. Chairman. I see my time has
expired.

Senator LEVIN. Going back to IDENT and IAFIS, IDENT is not
a criminal background checking system; is that correct?

Mr. PEARSON. That is correct.

Senator LEVIN. But the NCIC is?

Mr. PEARSON. The NCIC system run by the FBI has a number
of components to it. It can have wants and warrants, which is a
criminal system that lets you know who a warrant is listed for. The
NCI Triple-I has criminal history, but NCIC also has a number of
other things in there, list of stolen vehicles, list of missing people,
list of stolen weapons, that type of stuff. NCIC is not one master
database. That also combines different databases.

Senator LEVIN. And are Border Patrol agents required to run an
NCIC check on every person whom they arrest?

Mr. PEARSON. No, sir, they are not required to do so.

Senator LEVIN. Why?

Mr. PEARSON. Well, there are a couple of reasons for it; pri-
marily, as I talked about, a lot of times these arrests are made out
where there is no system available; they are out on the Border.
Particularly if you are going to do a voluntary removal in the num-
bers we have talked about, it stops you from bringing people back
and running these checks that take a lot of time. I would ask you
to remember that with 1.6 million arrests, or even 1.2 million for
last year, these systems do take time to run. So there is no require-
ment, but the Border Patrol agent has the option, the opportunity
to do so, based on their experience.

Senator LEVIN. Is everybody who is released on their own recog-
nizance required first to have an NCIC check?

Mr. PEARSON. No, sir.

Senator LEVIN. Why?

Mr. PEARSON. For the same reason that I just talked about, and
that is we leave it up to the agent’s experience to make that deter-
mination. The requirement is to run IDENT and ENFORCE.

Senator LEVIN. But that is not a criminal background check?

Mr. PEARSON. That is correct.

Senator LEVIN. So you are releasing people on their own recog-
nizance without a requirement for a criminal background check.

Mr. PEARSON. There is not a requirement right now.

Senator LEVIN. Does that trouble you?
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Mr. PEARSON. The concept troubles me, Senator. When you get
out in the field, as a practical matter, when you are talking with
the over a million people we arrest, we have to rely a lot on the
individual agent’s judgment and the time it takes to do these
things.

Senator LEVIN. Now, the huge percentage of those people are vol-
untarily returned; is that correct?

Mr. PEARSON. Of the 1.2 million, yes, sir.

Senator LEVIN. We are just talking now about the thousands that
are arrested, not voluntarily returned, then released on their own
recognizance. For those people, there is no requirement that there
be a criminal background check; is that correct?

Mr. PEARSON. Senator, that is correct, there is no requirement.
There is certainly no prohibition and the agent can run it, but we
do not have a policy that requires that.

Senator LEVIN. Do you know in how many cases where people
are released on their own recognizance, approximately, there is no
criminal background check?

Mr. PEARSON. I do not know, Senator.

Senator LEVIN. Shouldn’t we be troubled by it? I mean, these are
people illegally entering the country. This is not the complicated
question of how many people should we allow into the country;
these are not the complicated questions whether people ought to be
able to extend visas or not or change visas or not, or under what
circumstances should people be granted visas; and this is not a
matter of family reunification. These are people arrested by the
Border Patrol for illegally entering the country, who are released
on their own recognizance in the country, after they are arrested,
that we do not even run a criminal background check on. I find
that incredible. We are talking about that limited group. I am not
talking about the million, most of whom are returned voluntarily.
I am talking about the thousands who, after they are arrested—
again, a significant number of whom are arrested actually trying
to enter the country by the Border Patrol, are just released on their
own recognizance without a criminal background check, without ac-
cessing data which could tell us whether or not they are on a watch
list, for instance, or whether they have a criminal record. I find it
absurd. It is not functional for that group of people.

I know there are a lot of complicated immigration questions out
there, but I have got to tell you this one does not strike me as
being complicated, when you arrest someone for illegally attempt-
ing to enter the country. Now, is that going to stay that way or are
we going to change this?

Mr. PEARSON. Senator, we will certainly relook this.! When I said
there is no requirement, it is because we do not have a policy that
says they must do that. However, before a release is made, the
agents are required to go through the process that I had talked
about in my oral testimony; determine whether or not they are a
flight risk; determine whether or not they are a danger to commu-
nity; determine whether or not it is a mandatory detention. You
are not going to do those three unless you do some type of indices

1See Dec. 20, 2001 Memorandum from Michael Pearson to INS Regional Directors (Exhibit
No. 13) which appears in the Appendix on page 140.
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check. So they should be done, but your direct question was is
there a policy requiring this, and there is not.

Senator LEVIN. We do not know in what percentage of cases they
are done?

Mr. PEARSON. I do not have that.

Senator LEVIN. We do not know what percentage—let’s put the
form up there.! Is this the 1-213 form?

Mr. PEARSON. 1-213, yes, sir.

Senator LEVIN. About the fifth line or so from the bottom, where
it shows all of the information which could be accessed—we have
got record checks completed, CIS, DACS, NCIC, NIIS, and OASIS.
If those are useful, why shouldn’t they all be accessed before some-
body is released on their own recognizance?

Mr. PEARSON. The appropriate ones need to be checked to deter-
mine whether they are a mandatory detention, whether they are a
flight risk or whether a danger to the community.

Senator LEVIN. Yet there is no requirement that they be
checked?

Mr. PEARSON. There is not a requirement to do each and every
one or any one.

Senator LEVIN. Where people are just simply released on their
own recognizance, you do not know in what percentage of those
cases that information is accessed?

Mr. PEARSON. I do not know.

Senator LEVIN. I think we ought to find out, we ought to change
it and there ought to be some real energy behind that effort, be-
cause this, it seems to me, is a no-brainer. Now, why are people
released on their own recognizance? Let’s get to this point, where
they are arrested for illegally entering the country and do not vol-
untarily return. Why they are released on their own recognizance
is because we have a shortage of detention space while they are
awaiting their hearing, whether it is a hearing for a removal or a
hearing for asylum. Why aren’t people detained pending that hear-
ing if they are arrested for illegally entering the country—not at
a port of entry? These are not folks who come into an airport or
go through a bridge or tunnel. These are people who have either
been caught in the act of entering the country at some point other
than a port of entry, or are caught inside of the country, being here
illegally. Why aren’t they detained pending the hearing?

Mr. PEARSON. Well, there are two primary reasons. The first is,
as you talked about—or one of the two reasons is the detention
space. As I stated earlier, last year we arrested 1.2 million people
in this country. We are funded for 19,700 bed spaces on a daily
basis.

Senator LEVIN. Can we get back to that million figure, though?
The vast majority of those voluntarily return, so that number is not
the number we are talking about. We are talking about the people
who do not voluntarily return, who then say, even though they are
caught entering illegally here, they want a hearing, to which they
are entitled. The question is why aren’t they detained? Why do we
not have enough spaces? Have we asked for more spaces and been

1See Exhibit No. 4 which appears in the Appendix on page 76.
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denied those spaces by OMB? What is the scoop and how do we cor-
rect it?

Mr. PEARSON. Within the 19,700 bed spaces, we have spaces for
those that are mandatory detention, under the INS. We also have
space for criminal aliens that are not mandatory detentions. That
leaves little space for the rest. So after the arrest is made, a deter-
mination is made on whether or not detention is appropriate. The
second part of what I was talking about is the determination on
whether or not the person is a flight risk or a danger to the com-
munity. If they are not, discretion can be used to release the per-
son, and that is how a decision is made.

Senator LEVIN. Isn’t everybody who is seeking to enter the coun-
try illegally, not at a port of entry, a flight risk?

Mr. PEARSON. Not necessarily.

Senator LEVIN. What percentage of people who seek to enter the
country illegally, not at a port of entry, who are arrested, are not
a flight risk?

Mr. PEARSON. I cannot give you a percentage, but we arrest peo-
ple often who have ties to the community, have equities, have fami-
lies, have a house, and they are not considered a flight risk.

Senator LEVIN. They are inside the country.

Mr. PEARSON. Yes, sir, but

Senator LEVIN. Let’s take the narrowest group, which may be
half of the people who are arrested by the Border Patrol at the Bor-
der.

Mr. PEARSON. Senator, Detroit Sector arrested 2,100 people last
year; only 103 of those were arrested at the Border upon entry.

Senator LEVIN. That is not what we were told by the Detroit Sec-
tor, but we will get that by the other testimony. But we have very
different figures on the Detroit Sector than you do, but whatever
that figure is, why are those people not automatically a flight risk?
Whatever that number is, just for starters, just take that narrow
case, aren’t they automatically a flight risk?

Mr. PEARSON. I would not say that they are automatically a
flight risk, no, sir.

Senator LEVIN. OK. Senator Collins.

Senator COLLINS. Thank you, Mr. Chairman.

Mr. Pearson, one of our next witnesses will testify that, due to
a lack of funding, many aliens who are apprehended along the
Northern Border are instructed to leave the United States within
30 days. These individuals are then released, and according to this
witness, there is no process for verifying whether or not they actu-
ally left within the 30 days. Is that accurate?

Mr. PEARSON. That is an accurate statement. When we do the
voluntaries, the person is given a time period, either by INS or the
judge, to remove themselves, or we can do a voluntary return
under safeguards, where we keep them in custody and physically
make sure they either cross the Border or get on a plane to return
to their home country.

Senator COLLINS. If there is no system for checking to ensure
that the individual actually has left within 30 days, as promised,
isn’t it likely that a lot of people are not leaving?

Mr. PEARSON. That certainly could be the case.




19

Senator COLLINS. Are some aliens released on bond or their own
recognizance, despite the fact that the INS has not been able to es-
tablish positive identity, nor verify the legitimacy of the U.S. ad-
dress or phone number contact information that they provided?

Mr. PEARSON. That certainly could be the case, Senator. In order
to determine flight risk or determine danger to community, those
checks should be done. As I said, we do it under ENFORCE and
IDENT, and do the biometric checks, so we can try to make sure
we know who they are.

Senator COLLINS. How often does someone have to be appre-
hended entering the United States illegally before that person is
actually prosecuted?

Mr. PEARSON. There is not a set magic number. Each U.S. Attor-
ney determines their own threshold for prosecution.

Senator COLLINS. Would you be surprised to learn that we have
been told by some Border Agents and INS inspectors that an indi-
vidual could cross illegally and be apprehended a dozen times be-
fore there was any prosecution?

Mr. PEARSON. That would not surprise me. I have spoken with
U.S. Attorneys who have told me, that their threshold is higher
than that, and they are the ones that make the decision, before
they will take it to prosecution.

Senator COLLINS. What concerns me is that it seems like this
whole system lacks safeguards, lacks checks to ensure that people
really are leaving; that despite the fact that we have an enormous
number of people who have been arrested, that we really do not
have a very good system for checking records, for verifying that
they are who they say they are, for ensuring that they do leave,
for ensuring that they do show up for hearings. It just strikes me
that the whole system is so porous and lacks so many safeguards
that it is a serious threat to our national security.

I think it goes beyond the most egregious case that this hearing
is focusing on, because it seems to me that the whole system is just
too loose.

Mr. PEARSON. Senator, the only ways we have right now to make
sure a person leaves is if we check with the country that they went
to to make sure they are back, and we do that on occasion; if we
get the automated I-94 that shows they got on a plane and left the
country, or we detain them until we remove them across the Bor-
der, and this does apply to those voluntary removals. So we are
back up to the 1.2 million. We simply do not have the detention
space to detain everybody, to make sure that they are physically
removed from the country.

Senator COLLINS. But if you are not doing the kinds of checks
that would help you identify those who are most at risk for staying
illegally in the United States, how are you going to get a handle
on this problem? If you are not necessarily following up on contact
information or necessarily doing a positive identity on the person,
then how are you going to get a handle on the group that is most
likely trying to enter illegally, perhaps to cause harm to our citi-
zens?

Mr. PEARSON. Our focus is on the higher-risks. Remember, I did
not say the checks were not done. I said there is not a requirement
to do them. But we do check and we do follow up on the higher-
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level categories, those that are aggravated felons, those where
there is a want and warrant, those that are criminal aliens, but
when you get below that level, it is a resource issue. It is truly a
resource issue.

Senator COLLINS. Well, let me talk to you about one category
that has come to our attention lately as a result of the attacks on
our Nation. The previous administration’s INS commissioner said
that catching individuals who overstay the terms of their visas was
a very low priority of the INS, and that she thought it should re-
main a low priority. Well, we know now that a number of the 19
terrorists responsible for the attacks on September 11 reportedly
overstayed their visas, and, by law, they could have been deported.
What is the current administration’s view on visa violations,
overstays, and what priority is now being given to pursuing indi-
viduals who overstay their visas?

Mr. PEARSON. Well, let me start by saying things have changed
since September 11. Your quote of President Bush was exactly ac-
curate. By our estimates, there are approximately between 5 and
6 million people in this country illegally—you had said 8 million in
your opening statement—40 percent of whom are overstays. Of that
group, the 5 to 6 million, our first priority right now is working
with the Federal Bureau of Investigation, and we are working with
the CIA, to see who are we looking for that might be involved in
terrorist incidents. So that is our highest priority.

Now, the Border Patrol is on the Border, trying to secure the
Border. On the interior, we have investigators looking for these
people, but we have fewer than 2,000 criminal investigators in INS,
and over half of those right now are working full-time, dedicated
on the terrorist mission. When you then look at who else we have
in this country, our priorities are aggravated felons, the criminal
aliens, that type of stuff. So it is not that an overstay is not impor-
tant—they are—but when you put it on a priority basis, if we do
not have information of terrorist connection, terrorist ties, a sus-
pect, or they are not a criminal alien or they are not an aggravated
felon or they are not a mandatory detention, they do not raise to
the level of where we can put many resources right now. It is cer-
tainly not that they are not important.

Senator COLLINS. Well, I think a lot of that also goes to the
granting of visas in the first place and making sure that we have
better sharing of information among law enforcement and intel-
ligence agencies, so that we could stop some of these individuals
from coming here in the first place. Just one final comment: The
8 million figure that I used as a U.S. census figure, I would suggest
to you that we do not know how many illegal aliens we have in the
United States, given how porous the system seems to be.

Thank you, Mr. Chairman.

Mr. PEARSON. Senator, if I may, we would agree with you. We
do not know, but we have worked with the Census Bureau on
where they got their number, and we are confident that ours is a
much better number.

Senator LEVIN. Thank you. Senator Carper.
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OPENING STATEMENT OF SENATOR CARPER

Senator CARPER. Thank you, Mr. Chairman, and to our witnesses
this morning, welcome. I regrettably missed your presentation. I
have listened to some of the questions and some of your responses,
both here and in the anteroom outside. You were talking there at
the end with Senator Collins about numbers. I think she mentioned
the Census Bureau number of 8 million, and that differs from your
number. Can you just share with me your number?

Mr. PEARSON. Our number is somewhere between 5 and 6 mil-
lion, and we do not have an exact number.

Senator CARPER. Fair enough. I am just going to come right to
the nub of the issue here. What do we need to do? Not so much
what you need to do, what do we need to do here in the Congress
to help you do your job better?

Mr. PEARSON. There are a number of things. The Attorney Gen-
eral has been working with the administration on changes to the
law. We have been working with the Department of Justice and
will be coming to Congress, and we are working with OMB for ad-
ditional resources. We all recognize—and the purpose of this hear-
ing is to show that the Northern Border does not have enough as-
sets. We need to increase that, and it is not just personnel. It is
some of the systems we are talking about. We do need some assist-
ance.

Senator CARPER. What kind of systems?

Mr. PEARSON. ISIS, for one. These are systems where we can
have our cameras tied directly to sensors, so that if a sensor goes
off, showing movement, we can have a camera check it immediately
to determine if it is people or it is an elk or a moose or a deer that
triggered it, so we do not have to take the limited resources we
have and send them where they are not necessary. But they will
also be able to tell us when people are crossing, either at a port
of entry after it has closed or between ports of entry, and we can
track and film and tape where these people are going, so that we
can better utilize the resources we have to go effect the apprehen-
sion.

Senator CARPER. How many people are taken into custody each
year by the Border Patrol?

Mr. PEARSON. Last year, it was 1.2 million. The year before, it
was 1.6 million.

Senator CARPER. Do I understand that over half of them are re-
turned voluntarily or involuntarily to the countries of their origin?

Mr. PEARSON. The majority of them are Mexicans. In fact, 98
percent are Mexicans. About 60 percent or so are returned volun-
tarily, just taken right back to the Border and turned over to au-
thorities.

Senator CARPER. Why wouldn’t that number be higher?

Mr. PEARSON. Because, in a number of cases, we are running our
indices checks and we will take them into detention, either because
they are wanted, they have been in our system before, we intend
to prosecute for crossing illegally. It is those that do not raise the
threshold that, I was talking about earlier, and we do not deter-
mine that either they are a flight risk or a danger to the commu-
nity, and they are not a mandatory detention case, that we would
effect a voluntary removal.
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Senator CARPER. When someone is taken into custody and
deemed to be in our country illegally and the intent is to return
them to their own country, how are they actually returned, phys-
ically returned, to their country of origin?

Mr. PEARSON. We must first go to the country that we wish to
return them to. Hopefully, it is their country of citizenship, but
that is not always the case. We will work with that country to get
travel orders. Now, this is assuming that any appeal, which is a
ruling made by the immigration judge, will have a final order, ei-
ther there is no appeal or, if there is an appeal, that is finished,
then we will work with the country to get travel documents for the
individual, and we will physically, if it is overseas, we will put
them on a plane, sometimes under escort, sometimes not, to remove
them from this country.

Senator CARPER. That is how 60 percent of the folks who are
here illegally are returned?

Mr. PEARSON. Now, the majority of these are Canadians and
Mexicans already at the border, and with the voluntary departure,
we will just take them to the border and let them cross.

Senator CARPER. Do they come back in?

Mr. PEARSON. Many of them do. That is why the IDENT system
was developed. It was initially a recidivist database, so we would
know who was a repeat entry, in order to prosecute.

Senator CARPER. When people come in repeatedly, do we treat
them differently than we do the first time that we detain them?

Mr. PEARSON. Well, I am not sure what you mean, treat them
differently. If they have crossed often enough that they meet the
threshold for prosecution by a U.S. Attorney, we will detain them
for prosecution. If they do not meet that threshold, we may still de-
tain them, based on whether or not they are a danger to the com-
munity or a mandatory detention. Other than that, we will gen-
erally return them voluntarily.

Senator CARPER. Let me just go back and see if I have these
numbers right. You say 1.2 million are——

Mr. PEARSON. Were arrested by the Border Patrol last fiscal
year.

Senator CARPER [continuing]. Coming in illegally, roughly 60 per-
cent are returned.

Mr. PEARSON. My recollection is about 60 percent. The Chief here
says he believes it is higher, but he does not have the exact num-
ber, either.

Senator CARPER. That leaves maybe 30 or 40 percent that stay
in this country for a longer period of time. On average, the folks
that are returned, how long do they stay in this country?

Mr. PEARSON. I cannot answer that question. Those that we have
in detention, each country is different, depending on whether or not
the individual appeals or how long it takes to go before the appel-
late process and how long we will keep them in detention.

Senator CARPER. Somebody just handed you a note.

Mr. PEARSON. That was to a different question, though. It did not
answer your question directly. The 60 percent figure that I gave
you is for the Northern Border, according to this note.

Senator CARPER. The folks that are detained here and eventually
returned, when they are detained here, where do we keep them?
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Mr. PEARSON. There are a number of places. We have our own
detention facilities. We have nine of them nationwide. That does
not cover anywhere near all our detention space. We have a few
contract facilities, and we spend a lot of money contracting with
locals, the county sheriff, for example, and using their detention,
their bed space. That is where the majority are kept.

Senator CARPER. At any one time, any idea how much bed space
you are using?

Mr. PEARSON. We are funded for 19,700 a day. So somebody that
stays with us 6 months or a year counts every day. Those that are
only here 3 or 4 days, that bed is used over again.

Senator CARPER. The folks who are not staying in one of those
19,700 beds, where are they?

Mr. PEARSON. I am sorry?

Senator CARPER. The folks who have come here illegally who
have not yet been returned, but who are not taking up one of those
19,700 beds, where do they stay?

Mr. PEARSON. Well, some of those, as we talked about, are re-
leased. They are released on bond or they are released on their own
recognizance, many of whom have equities to the community. They
have families, they have a house, and they will stay at their house.

Senator CARPER. Are there often times when they do not, and
when the time comes to find them, we cannot?

Mr. PEARSON. That is the case, yes, sir.

Senator CARPER. What do we need to do about that? When I say
we, you and INS.

Mr. PEARSON. Yes, sir, I understand. The primary reason that we
do not detain somebody is because of lack of detention space. If we
know they are a mandatory detention, if we know they are a flight
risk, if we know they are a danger to the community, we will do
everything we can to detain them. Even if the Sector or the District
does not have the space, we will go up to the Region and create
some space somewhere. Ofttimes we have moved people five or six
States away, just so we have a detention space. But those that do
not meet the threshold, meaning they are not a mandatory deten-
tion, they are not a flight risk, they are not a danger to the commu-
nity that we can establish, they would be released, either on bond
or on their own recognizance. We require or ask that they give us
an address where we can reach them, but there is nothing that re-
quires them to stay at that address.

Senator CARPER. Mr. Chairman, thanks. Again, to our witnesses,
thank you very much for your testimony and for your responses to
our questions.

Senator LEVIN. Thank you, Senator Carper.

If there is a danger to the community, that is your No. 1 priority,
and yet there is no requirement that you even do a criminal back-
ground check; is that correct?

Mr. PEARSON. There is no requirement that we do the criminal
background check, that is correct, Senator.

Senator LEVIN. You do not know in what percentage of the cases
where people are released on their own recognizance that there is
a criminal background check?

Mr. PEARSON. Senator, I do not have that data. No, I do not
know.
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Senator LEVIN. Or you do not know if that data is even kept.

Mr. PEARSON. That is correct.

Senator LEVIN. That is not what I would call a priority, I have
got to tell you. To say it is a priority, that people who are a danger
to the community be detained, and yet there is no requirement that
there be a criminal background check, you do not keep a record as
to whether or not criminal background checks are kept on what
percentage of the people who are released. It is not—in my defini-
tion of priority—coming close to being a priority. So it ought to be.

I think that a criminal background check ought to be done on
anybody before they are released on their own recognizance. I am
amazed that that is not a requirement. Let me ask Mr. DeLaVina,
why don’t we do a criminal background check on everybody before
they are released on their own recognizance?

Mr. DELAVINA. Well, sir, the biggest safeguard for the Border
Patrol, and I concur, the system is not perfect, the biggest
safeguard——

Senator LEVIN. The system is what?

Mr. DELAVINA [continuing]. For us is the men and women that
we are sending up North. These are seasoned agents; they are ex-
perienced. Even though it is not a requirement, I feel very con-
fident that every Agent that is up North, if they come into contact
with a person that they feel is a criminal or has some extenuating
circumstances, they are going to run the checks, they are going to
do everything they possibly can. The problem is a matter of fund-
ing or detention space.

Senator LEVIN. How many spaces do you need? How many have
you asked for from OMB, for instance, this year?

Mr. DELAVINA. I would have to defer to Mr. Pearson on that.

Senator LEVIN. Do you know, Mr. Pearson?

Mr. PEARSON. I do not recall the number precisely this year, but
I will certainly get it to you.

Senator LEVIN. Did you get what you asked for?

Mr. PEARSON. No, sir.

Senator LEVIN. Can you tell us what percentage less than you
asked for, you got?

Mr. PEARSON. I do not recall the number, but I will be glad to
get that information to you.

Senator LEVIN. A significant number?

Mr. PEARSON. Senator, I am not playing a game. I do not know
how to define significant here. I do not recall the number.

Senator LEVIN. Going back now to the information systems which
are available to you, is it—is that pronounced IBIS?

Mr. PEARSON. We call it IBIS. That is the Inter-Agency Border
Information System. There is also ISIS; that is the one I was talk-
ing about with the camera systems tied to the sensors.

Senator LEVIN. On the IBIS system, that system is a system
which has a lot of very significant information that is available to
you; is that correct?

Mr. PEARSON. That is correct.

Senator LEVIN. That is accessed at the ports of entry?

Mr. PEARSON. At the ports of entry, yes, Senator.

Senator LEVIN. What does that tell us?
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Mr. PEARSON. Well, that ties into the systems, that we can do an
NCIC check, we can do a NIIS check. We can look for terrorists.
We can look for wants. That is all tied into one system. We do not
have that available for the Border Patrol yet.

Senator LEVIN. Well, before someone is released by a Border Pa-
trol agent, can’t they access the IBIS system?

Mr. PEARSON. In most parts of the country, they could take the
individual to a port of entry and ask that it be accessed, yes, sir.

Senator LEVIN. Before we release someone on their own recog-
nizance, why don’t we do that?

Mr. PEARSON. Senator, I cannot answer the question this time
any better than I could the other of couple times you asked.

Senator LEVIN. I did not ask that question before. This is the
first time I have asked the question as to why we do not require,
before someone is released on their own recognizance, who has at-
tempted to enter the country illegally, we do not access the system
which can tell us whether or not that person has a criminal record,
whether they are on a terrorist watch list, and all the other infor-
mation that somebody at a port of entry does routinely? Why don’t
we require that for someone who enters not at a port of entry?

Mr. PEARSON. Senator, I understand. We do not require it right
now. We will relook at the policy.

Senator LEVIN. Mr. DeLaVina, why don’t we do that?

Mr. DELAVINA. Well, sir, I think that is one of the problems that
we need to take a look at.

Senator LEVIN. Part of the IBIS system, I think, is a National
Automated Immigration Lookout System; is that correct? That is
maintained by the INS?

Mr. PEARSON. Yes, Mr. Chairman.

Senator LEVIN. And that is called NAILS, too?

Mr. PEARSON. NAILS, yes.

Senator LEVIN. NAILS contains certain information on persons
who may be removable from the United States for membership in
terrorist organizations or other illegal activity. That information
comes from classified State Department database or other sources.
It is accessed, again, through IBIS. But you have already now told
us you do not access IBIS, the Border Patrol does not do it; they
do not take folks to the port of entry to do it. You are going to see
if that should be changed. I will tell you it should be.

Tell us what you need to do to change it. It is not a change in
law, that much I know. It is either resources or policy. Whatever
it is, you tell us if we need to do anything, because it is absurd that
people who try to enter not at a port of entry are not checked the
same way that someone who enters at a port of entry is checked.
I mean, it is counterintuitive to me. But, putting that aside, let’s
just now look at your own system. This is an INS system now. This
is the National Automated Information Look System. Are people
who are arrested by the Border Patrol, not at ports of entry,
checked against that system?

Mr. PEARSON. That system is through IBIS, and not all Border
Patrol are close enough to a port of entry to go use IBIS.

Mr. DELAVINA. That is correct.
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Senator LEVIN. But I am not talking IBIS now. It is part of IBIS.
It is entered into IBIS, but this is the INS system, NAILS, is that
correct?

Mr. PEARSON. It is; yes, sir.

Senator LEVIN. This is an INS system. This is not the joint sys-
tem, the combined system. This is just the INS’ own system that
you do not access for these folks who are arrested, other than at
points of entry. Try that one on me.

Mr. DELAVINA. I am looking at the box here. Basically, we use
the IDENT, and we use the ENFORCE.

Senator LEVIN. I know that, but why don’t you use your own
NAILS system?

Mr. PEARSON. Senator, I do not know where NAILS is accessible.
I do know that it is through IBIS. Again, I can find that informa-
tion. I will get back to you.

Senator LEVIN. OK. Now, the State Department maintains a sys-
tem called Consular Lookout and Support System, that is called
CLASS. It contains the names and biographical data on known and
suspected terrorists. Consular officials are required by law to check
the visa lookout system before they issue a visa in another country.
INS agents are not required to check that system before someone
is released on recognizance; is that correct?

Mr. PEARSON. It was not a matter of “not required;” we did not
have availability for the system everywhere. We had been working
with the State Department post-September 11 to be able to get that
at our ports of entry.

Senator LEVIN. What about for Border Patrol folks between ports
of entry? You are shaking your head, Mr. DeLaVina.

Mr. DELAVINA. We do not have it.

Senator LEVIN. You do not have it. Are you going to get it?

Mr. PEARSON. Senator, we fully intend to. We want all of this to
be integrated. We are just not there yet.

Senator LEVIN. But it is in process, some of this, all of it?

Mr. PEARSON. For the CLASS to be at our ports of entry as the
first step, yes, that is in process.

Senator LEVIN. But is it also a step for someone who is arrested
other than at a port of entry, before they are released on their own
recognizance, that this CLASS system must be—I do not want to
call it a class system—this CLASS procedure be accessed? Is that
in process?

Mr. PEARSON. Our intent is for ENFORCE to be able to tie all
of those together so that a Border Patrol agent or an inspector can
check one source and get all the information.

Senator LEVIN. OK. That is in process?

Mr. PEARSON. Yes, sir.

Senator LEVIN. When will that be done?

Mr. PEARSON. I do not have a date on that. I explained earlier,
I can give you the timelines for ENFORCE. I do not know that we
have talked about CLASS other than the ports of entry, but cer-
tainly it is the next logical step.

Senator LEVIN. Finally, I would like to put another chart on
here.l This is the current system. This is a notice to appear. We

1See Exhibit No. 2 which appears in the Appendix on page 74.
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have whited over the name of the respondent. This is a real case.
This person here, where it says number, street, city, State and ZIP
code, do you see that, under the redacted?

Mr. PEARSON. Yes, Senator, I see that.

Senator LEVIN. That person failed to provide any number, just
failed to provide an address. He is deportable for the reasons
below. He is not a citizen. He is a native of Bangladesh. He is ad-
mitted to New York on April 16 as a visitor, and it turns out that
it was fraudulent, and now he is arrested. This guy is in our hands.
We have got him. He procured his admission by willful misrepre-
sentation, because he used the passport of somebody else. He is ar-
rested by the Border Patrol, we have got him.

What is done? He is given a piece of paper. He is told to appear
before a judge, and the time is to be set, and how is he supposed
to be notified? This is a real notice to appear. How is this guy going
to be notified? He is going to be notified at the address provided.
He did not provide an address. He is given a piece of paper. He en-
tered illegally, used a false passport. He is now arrested by a Bor-
der Patrol agent. He is given a piece of paper, saying “you will be
notified of a time to appear” for a notice to remove you. Here is a
guy sneaking in here illegally, but he is given a piece of paper, say-
ing, “Here, we will notify you when the date and time of a removal
hearing is, at the address above,” and there is not even an address
above. What in Heaven’s name is going on?

How is it possible, with all these other gaps and holes, that this
is a guy who is arrested by Border Patrol, who previously had used
false documents, he is released on his own recognizance? Are you
amazed at this or not? Is this so routine that you are just not even
troubled by it, Mr. Pearson? I am trying to see if we cannot get you
as involved in the cure of this problem as I think we are and I
think the American people are, and maybe you are, but I have got
to get a feeling, and I have not gotten it yet, that there is some
real energy here.

Let’s start with this: Does that amaze you?

Mr. PEARSON. Absolutely.

Senator LEVIN. It does.

Mr. PEARSON. It amazed the Chief Patrol Agent when I spoke
with him about it, too. This clearly should not have happened.

Senator LEVIN. Do you think this is real rare?

Mr. PEARSON. I do not know how rare it is. I certainly hope it
is real rare.

Senator LEVIN. I wish it were. We are going to hear from some
Border Patrol agents on that subject.

Senator Collins.

Senator COLLINS. I have no further questions. Thank you.

Senator LEVIN. We thank you both for appearing, and we look
forward to the information that you have indicated will be forth-
coming, and, Mr. Pearson, I do not know whether you are involved
in that personnel issue in any way or know anything about it, but
if you do, then you have heard from me of our concern. If you are
not, I know you will pass along to whomever would be responsible
for looking into that matter what this concern is, so we can take
care of that at another time, in another place. We are appreciative
of your being here.
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Mr. PEARSON. Well, having said that, may I respond to that,
please?

Senator LEVIN. Of course.

Mr. PEARSON. I am basically aware of that case, but not of all
the specifications and charges. I do know, and I do believe, that
this is not any retribution or retaliation for appearing before this
Committee.

Senator LEVIN. No, that is not the question. The question is for
making a statement to the media and for talking to us, either/or.
I am interested as to whether or not this is happening because
somebody is blowing the whistle. That is the question here. This
Committee has been involved in protecting whistleblowers. In any
event, I do not want to——

Mr. PEARSON. I am very much involved in protecting whistle-
blowers. Mr. Hall and I have testified before, and he said the same
things, his concern with the Northern Border, and he was right in
that. So I will certainly—I will not get too close to this, because
there is always the potential that it could come up to me on appeal.
So I cannot get too close to this while the Chief and the Regional
Director are making their decision on any proposal.

Senator LEVIN. I thought I was concluded, but I just remember
there was one question. Do you happen to have your own statistical
yearbook for the year 2000, by any chance, with you?

Mr. PEARSON. INS Statistical Yearbook for FY 2000 has not been
published.

Senator LEVIN. You testified—used a figure that 21 percent
failed to appear, at a certain point in your testimony.

Mr. PEARSON. That was EOIR’s, their figures show 21 percent.

Senator LEVIN. The figure for the non-detained aliens, in that
same book, by the way, is 37 percent, not 21 percent; 21 percent
are overall failures to appear. That could be for either people who
are not detained or for other reasons. So I think you should correct
the record on that. But even the 37 percent, by the way, includes
a lot of people other than those arrested by the Border Patrol, and
the numbers which I used this morning were the estimates relative
to Border Patrol arrests, and that number, even 37 percent, is way
low, non-appearance, for people who have been issued notices to
appear, because it includes a whole host of other people, including
people who have overextended their visas and things like that, who
have not been arrested by the Border Patrol.

So you and I have had a little difference on numbers here this
morning, but if you will go back and take a look at your testimony,
you may want to correct any impression that you left relative to
that 21 percent, and tell us for the record, if you would, whether
that 37 percent number, in fact, is the more accurate number for
all people who are not detained, and then, if you would, get us the
statistic for the percentage of people released on their own recog-
nizance who do not appear. That is the key, vital figure that we
are waiting for. We believe it is around 80 percent. Whatever the
percent is, we await that statistic.

Mr. PEARSON. I will be glad to relook at that, Senator.

Senator LEVIN. Thank you. Thank you, both. If we could now call
our second panel of witnesses: Mark Hall, Keith Olson, and Eugene
Davis. Our second panel of witnesses this morning is comprised of
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two current and one retired Agents of the Border Patrol. Mark Hall
is appearing before us this morning as President of Local 2499 of
the National Border Patrol Council. He is also a senior Border Pa-
trol agent in Detroit. He works out of the Detroit Sector of the Bor-
der Patrol. Keith Olson is appearing before us this morning as
President of Local 2913 of the National Border Patrol Council. Mr.
Olson is also a senior Border Patrol agent, residing in Bellingham,
Washington, and he works out of the Blaine Sector of the Border
Patrol there. Eugene Davis is a retired Deputy Chief Patrol Agent
of the U.S. Border Patrol in Blaine, Washington, and we are
pleased to have all of you with us this morning. We look forward
to your perspective on the status of INS policy as it relates to per-
sons arrested for trying to enter the United States illegally.

As I indicated with our first panel, all witnesses who testify be-
fore the Subcommittee are required to be sworn, and at this time
I would ask the witnesses to please stand and raise your right
hands. Do you swear that the testimony you will give before this
Subcommittee will be the truth, the whole truth and nothing but
the truth, so help you, God?

Mr. HALL. T do.

Mr. OLsoN. I do.

Mr. Davis. I do.

Senator LEVIN. We will have a timing system again today. It is
a little black box in front of you. One minute before the red light
comes on, you will see the light change from green to yellow, which
will give you an opportunity then to conclude your remark, and
your written testimony will be printed in the record in its entirety.
So we would ask that you limit your oral testimony for up to 10
minutes.

Mr. Hall, I think we will start with you.

TESTIMONY OF MARK P. HALL,'! PRESIDENT, LOCAL 2499, NA-
TIONAL BORDER PATROL COUNCIL, AND SENIOR BORDER
PATROL AGENT, U.S. BORDER PATROL, DETROIT, MICHIGAN

Mr. HALL. Good morning, Mr. Chairman, Members of the Sub-
committee. My name is Mark Hall. I am the President of Local
2499 of the Border Patrol Council in Detroit. Our local represents
Border Patrol agents who patrol the U.S.-Canadian Border in
Michigan and Ohio. I have had the honor to proudly serve my
country as a Border Patrol agent for over 17 years, the last 14 of
them assigned to Detroit, Michigan. I want to thank you for the op-
portunity to testify on how the INS processes persons arrested for
illegal entry into the United States, outside of ports of entry.

In the aftermath of the tragic attacks that occurred on Sep-
tember 11, there is a compelling need to re-examine how the INS
processes aliens arrested entering the United States illegally. Un-
like the U.S.-Mexico Border, where the overwhelming majority of
illegal aliens who are apprehended are citizens of a contiguous
country and can be returned there expeditiously, most of the illegal
aliens apprehended on the Northern Border must be held for sev-
eral days in order to secure the necessary travel documents and/
or make arrangements to return them to their country of origin. In

1The prepared statement of Mr. Hall appears in the Appendix on page 61.
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most of these locations, including Michigan, the INS does not have
a facility to house such aliens, and must rely on available jail space
with local agencies, which charge a high price for this space.

Therefore, aliens are often released into local communities on
their recognizance in an effort by INS to save money and remain
within the budget. This practice was commonplace before Sep-
tember 11 and has not changed since. Although it is expensive to
detain and remove illegal aliens from our country, it is far more
costly to release potential terrorists into our communities. Rep-
resentatives of this union have often pleaded with local INS and
Border Patrol management to reconsider this catch-and-release
philosophy, but have been ignored. This policy, combined with a de-
cided lack of attention to our Northern Border, has been an invit-
ing beacon for illegal entry into our country.

The Canadian government allows citizens of more than 50 coun-
tries to enter Canada without a visa. The United States requires
visas for citizens of more than 20 of the 50 countries for which
Canada has waived the visa requirements. The Criminal Intel-
ligence Service of Canada stated in a 1998 annual report that
many illegal aliens use Canada as a transit point on their way to
the United States. In many cases, their entry is facilitated by the
fact that they do not need a visa to enter Canada.

Aliens attempting illegal entry into the United States from Can-
ada have two basic choices when crossing our Border. They can ei-
ther try to fraudulently entry through a port of entry or attempt
to enter illegally between the ports of entry. The alien who at-
tempts illegal entry by fraud or deceit at a port of entry will be
interviewed by a U.S. immigration inspector or a U.S. Customs in-
spector. If caught, they can be held in the United States on crimi-
nal charges or refused entry and sent back to Canada. If they are
sent back to Canada, they face possible removal to their country by
Canadian authorities.

The other, less-risky option available to the alien is to cross near-
ly the 4,000 miles of sparsely-protected U.S.-Canadian Border be-
tween the ports of entry. An alien risks little chance of apprehen-
sion by one of the 334 Patrol Agents who patrol the Border with
Canada. In the Detroit Sector, when agents arrest aliens entering
illegally, they transport them back to their station and begin proc-
essing the alien for an immigration hearing. During the processing,
it is the agents who decide which, if any, criminal checks they will
run on the aliens. The INS has no policy mandating that any
records check be completed on aliens who are arrested.

Even if an agent decides to run such checks, the accuracy there
is greatly compromised by the fact that it is difficult to positively
identify the aliens because they rarely carry a passport or other
form of identification. Thus, agents must rely on the aliens who
have consciously chosen to break our immigration laws to provide
honest information about themselves. In many cases, it is impos-
sible to verify such information, as there is no biometric record
from any previous encounters. Prior to September 11, Border Pa-
trol agents very seldom received terrorist lookout lists. In one case
several years ago, I assisted the U.S. Coast Guard on the arrest of
six Syrian nationals who attempted entry illegally into Detroit.
Only at that point did I learn they, along with 14 others, were on
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a terrorist lookout list. The Coast Guard had the list, but the Bor-
der Patrol never did.

As the processing continues, the agents have very little verified
information in hand, serve the alien a form delineating the sections
of the immigration law they are alleged to have violated, a box,
marked “own recognizance” is usually checked, and the aliens are
allowed to leave into our communities. Very seldom does the alien
even provide a U.S. address or phone number before they vanish
into our communities. We ask them to send the INS their address
when they take up residence; of course, they rarely do.

Unfortunately, the practice of catching and releasing extends to
criminal aliens at times. In one recent case, a Detroit Sector Border
Patrol Agent tracked down and arrested an illegal alien who had
been convicted of drug trafficking at least five times. When ar-
rested, he had identifications and drivers licenses from seven dif-
ferent States. The agent naively thought the alien would be held
without bond for his immigration hearing, as provided by law. The
agent was wrong. The illegal alien felon was ordered released by
local Border Patrol management over the strongest protest of the
agent.

In 1996, Blaine, Washington Border Patrol Agents arrested ter-
rorist Abu Mezer, not once, but three times entering the United
States illegally. Even after his third arrest, Mezer was released.
Several months later, Mezer was shot by New York City police, just
hours before his planned attack on the New York subway system.
Aliens and smugglers are well-aware of the practice of catch-and-
release. This is demonstrated by one particular case at the freight
train tunnel connecting Detroit, Michigan with Windsor, Ontario,
Canada. The aliens, entering illegally, walked through the train
tunnel from Canada and near the exit on the U.S. side. The agents
illuminated them with their flashlights and identified themselves
as Border Patrol agents. Instead of turning and running, the aliens
simply continued to the exit and surrendered to the waiting agents.
Clearly, there was little fear by the aliens of being held and de-
ported, and, sure enough, they were right. The aliens were proc-
essed and released on their own recognizance within a few hours.

In some instances, aliens are arrested by Border Patrol agents
and the determination is made to hold them pending the posting
of a cash bond. The aliens are turned over to the INS Detention
and Deportation Section. Frequently, though, the Deportation Sec-
tion will rescind the bonds and release the aliens on their recog-
nizance. This dangerous practice continues today. When illegal
aliens are released, we send a disturbing message. The aliens
quickly pass along the word about how easy it is to enter this coun-
try illegally and remain here. This practice is devastating to a
sound Border Enforcement Strategy.

It has also negatively affected employee morale, leaving agents
with little sense of accomplishment or job satisfaction. Rather than
recognize and address any shortcomings, our local managers’ re-
sponse has been to threaten those who speak out. As a result of
speaking to the press recently in my capacity as a union official,
they have proposed to demote me for 1 year and suspend me with-
out pay for 90 days. On a broader scale, some high-level Border Pa-
trol managers support proposals to remove the Border Patrol from
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the INS in the hopes that the union will be dismantled as result
of such reorganization.

It is my hope the new INS commissioner will act quickly to redi-
rect the energies of some of his subordinates in a more positive di-
rection. I am encouraged by his support of the rank-and-file em-
ployees on such issues as pay structure of Border Patrol agents, in
the hope that this will translate into a willingness to work with the
union on other issues of mutual concern.

I am proud to be a member of the U.S. Border Patrol. As a mem-
ber and officer of the union, I am constrained to voice my belief
that local INS managers have not allowed us to protect this great
Nation’s sovereignty to the best of our ability. In fact, on Sep-
tember 11 and the following days, local Border Patrol managers
emphasized that it was, “business as usual,” despite the fact that
acts of terrorism had been perpetrated against our country.

Without detention and removal, there is no deterrent to stem the
flow of aliens, from whom seek to destroy the freedoms of the way
of life that we cherish. I therefore urge the Members of this Sub-
committee to aid us in performing our jobs by providing us with the
resources and the direction to fully enforce our Nation’s immigra-
tion laws.

Mr. Chairman and other Members of the Subcommittee, I thank
you again for this opportunity to testify, and I will be pleased to
answer any questions you might have.

Senator LEVIN. Thank you, Mr. Hall. Mr. Olson.

TESTIMONY OF KEITH M. OLSON,! PRESIDENT, LOCAL 2913,
NATIONAL BORDER PATROL COUNCIL, AND SENIOR BOR-
DER PATROL AGENT, U.S. BORDER PATROL, BELLINGHAM,
WASHINGTON

Mr. OrLsoN. Chairman Levin, honorable Members of the Sub-
committee, my name is Keith Olson. I thank you for providing me
this opportunity to testify about my knowledge of Border Patrol op-
erations. I have been a Border Patrol agent for nearly 14 years and
deeply love my job in the organization. The Border Patrol was once
a very proud, elite law-enforcement organization whose morale was
very high. This changed a few years ago, and morale has been
steadily deteriorating since that time. My fellow agents and I want
to reverse that trend and restore the efficiency and pride of the
U.S. Border Patrol.

Sadly, there are some managers in the Immigration and Natu-
ralization Service and the Border Patrol who have been less than
honest with our elected representatives and the public. Following
the terrorist attacks of September 11, 2001, when asked if our
Northern Border was secure, they tried to assure everyone that ev-
erything was under control. At that time there were only 324 Bor-
der Patrol agents on the Northern Border. To this day, that num-
ber has not increased. Not one additional Border Patrol agent has
been assigned to the Northern Border since that fateful day. In-
stead, the agents have been working 12 hours a day, averaging 60
to 90 hours of work each week. All 100 of the Border Patrol agents
temporarily assigned to the Northern Border under Operation

1The prepared statement of Mr. Olson appears in the Appendix on page 65.
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Northern Shield are assisting with security at the ports of entry,
where immigration inspectors and Customs inspectors work. None
of them are assisting us in patrolling the 4,000 miles of Border be-
tween those ports of entry.

There are approximately 9,000 Border Patrol agents assigned to
patrol the Southwest Border. That translates to one agent for every
1,300 feet on the Southern Border. In sharp contrast, there is only
one agent for every 13 miles on the Northern Border. If you were
a terrorist, where would you like to take your chances? The Border
Patrol agents on the Northern Border appreciate the manpower in-
creases mandated by the USA Patriot Act of 2001, and urge Con-
gress to fund those vital positions and ensure that experienced
agents are allowed to transfer there instead of utilizing new hires.
It would require several years to properly train new hires, and help
is desperately needed now. Moreover, depriving experienced agents
of the opportunity to fill these desirable positions would further de-
moralize the workforce and increase attrition beyond its alarmingly
high current levels.

Accountability needs to be restored to the INS and the Border
Patrol. Committee oversight and investigations such as today’s
hearing are an important part of that process. Most of the illegal
aliens from countries other than Mexico that are apprehended on
the Northern Border are released on personal recognizance pending
their deportation hearings before immigration judges. In other
words, they merely sign a piece of paper promising to appear when
given a court date. They provide an unverified address and then
walk out the door. Thousands never return for their court dates,
which usually results in an order of deportation being issued in
absentia.

There are many thousands of unserved warrants of deportation
languishing in INS file rooms across the country. Unfortunately,
very little time is devoted to tracking down these law breakers. Oc-
casionally, the Border Patrol intercepts aliens who have an out-
standing warrant during its daily operations, but that is very rare.
The INS investigations program has primary jurisdiction over
these matters, but it is not a priority. In fact, in Washington State,
where I have worked since 1994, I have never seen or even heard
of an INS investigator attempting to seek out and arrest the sub-
jects of these warrants. This, too, must change. The INS needs to
be directed to focus more of its resources on this important task.

Interior enforcement has been neglected for too long and must
become a priority for the INS. Because of lack of funding for remov-
als, the Border Patrol also routinely fails to remove illegal aliens
who are apprehended on the Northern Border. These aliens are
given a Form I-210, instructing them to leave the United States
within 30 days, and they are released. Again, there are no controls
to verify if the alien ever actually leaves the United States. It is
not uncommon to rearrest aliens who have never bothered to leave
the United States as instructed. Hopefully, that time there is avail-
able jail space. If not, the process is repeated all over again. In my
experience, criminal record checks are performed for most illegal
aliens apprehended in my sector. This is not uniform throughout
the 21 Border Patrol sectors, however. Most of the persons arrested
for being in the United States illegally are never issued an alien
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registration number. Millions of illegal aliens are merely processed
on the INS alien arrest processing system, known as ENFORCE.
All arrested aliens are supposed to be processed in this database.

After the arrested alien is processed in ENFORCE, the alien’s
right and left index fingers are entered into another database sys-
tem, called IDENT. In theory, this biometric database tracks every
immigration arrest of an individual. In practice, however, it is
flawed. It is not always online, making it impossible to input data
for all arrested aliens. It also sometimes yields unreliable arrests.
I have personally seen it issue two different record numbers for the
same person when, in theory, there should only be one arrest his-
tory number based on the same set of two fingerprints. This can
happen for a variety of reasons, such as dirty fingerprints, severely
scraped or cut or damaged fingerprints from manual labor, which
alters the skin patterns.

I do not claim to be a fingerprint expert, but since the IDENT
system is only based on two fingerprints, it appears to me that this
small sampling contributes to the errors. It is important to note
that the INS IDENT system does not interface with the FBI’s fin-
gerprint system, and vice versa. The FBI fingerprint system is
based on all 10 fingerprints, not just two. Perhaps the biggest flaw
in the IDENT system is limited amount of storage. Once it reaches
a maximum memory, it deletes the oldest records in order to make
room for newer entries. Obviously, all fingerprint data should be
retained indefinitely.

If an agent suspects that an alien has a criminal record, the
agent must take fingerprints the old-fashioned way, with cards and
ink, and enlarge them to 200 percent on a photocopier, and then
fax those copies to the FBI for analysis. Even with such an archaic
method, we frequently get a match from the FBI. Taking advan-
tage of the available technology would undoubtedly allow us to sub-
mit more fingerprints and increase the number of matches. The
FBI fingerprint check is not a mandatory, required record check. It
is performed solely at the discretion of the arresting agent.

The INS has a number of other record check subsystems, most
of which do not interface with each other, much less with those of
other law-enforcement agencies. There is a clear need for much
more coordination and information sharing. Moreover, information
on many non-immigrant visitors is not entered into any databases,
diminishing their utility. Further complicating the difficult task of
determining an arrested alien’s criminal history is the fact that it
is almost impossible to obtain criminal checks from other countries.
The only foreign criminal checks that I have ever received were
from Canada.

The low amount of bonds placed on criminal aliens is another
major problem in the current system. For example, aliens who are
arrested by the Border Patrol and determined to be a public safety
or flight risk are generally given a bond amount of over $25,000.
That figure is entered into the appropriate space on Form 1-286,
bond determination form, and the subject is turned over to the INS
district detention facility. While at the detention facility, an INS
deportation officer can redetermine the subject bond down to a fig-
ure as low as $500, or even a personal recognizance signature. For



35

the sake of the safety of our communities, this should not be al-
lowed to happen.

Despite its flaws, the U.S. Border Patrol retains a fair degree of
respect among Federal law-enforcement agencies. It would be
greatly improved if we were free to make law-enforcement deci-
sions based on the law instead of the political agenda of bureau-
crats. These concerns are shared by labor and management alike.
You will hear the same concerns voiced by my former Deputy Chief
Patrol Agent, who is also here to testify today. I sincerely believe
that these problems are not insurmountable and, in fact, I am
heartened by the willingness of the new INS commissioner to take
a fresh look at some of the problems in the organization. For exam-
ple, he has recognized that the low pay structure of Border Patrol
agent positions contributes greatly to the attrition problem, and is
actively seeking funding for an upgrade. I am also hopeful that we
can work with him to correct some of the problems that I have
identified today.

We also need the assistance of Congress to obtain the resources
and provide the mandate necessary for us to do our job. The brave
men and women of the U.S. Border Patrol stand ready to secure
our Nation’s Borders and interior and enforce the immigration laws
of the United States. As one of their union representatives, I stand
ready to provide you with truthful answers to your questions.

Senator LEVIN. Mr. Olson, thank you very much. Mr. Davis.

TESTIMONY OF EUGENE R. DAVIS,! RETIRED DEPUTY CHIEF
PATROL AGENT, BLAINE SECTOR, U.S. BORDER PATROL,
BLAINE, WASHINGTON

Mr. Davis. Thank you, sir. Mr. Chairman and Members of the
Subcommittee, my name is Eugene R. Davis. On January 1, 2000,
I retired after spending 29 years with the Immigration and Natu-
ralization Service. During my tenure with INS, I served as a Bor-
der Patrol agent, as an immigration inspector, as a special agent,
as a Patrol Agent-in-charge, as an Assistant Chief Patrol Agent,
and as the Deputy Chief of the Border Patrol at Blaine, Wash-
ington. During my years of service, I spent much time in the field,
leading enforcement operations. Those operations included working
jointly with special agents in the Seattle, Washington, Portland,
Oregon, and Anchorage, Alaska district offices.

Because of the expertise and the knowledge I have gained over
the many years of experience, I have testified before the U.S.
House on two other occasions. I am honored to be here today and
wish to express my sincere appreciation for giving me the privilege
of testifying. I enjoyed very much my years of service. I can truly
say that most of the field agents that I worked with in the Border
Patrol, immigration inspections, and investigations were and con-
tinue to be dedicated government employees who simply want to do
their jobs in the manner that they have taken an oath to do.

Since the horrible events that took place on September 11, 2001,
I have encountered numerous INS employees who are having a
very difficult time dealing with what has happened. The emotions
of these INS employees mirror those of all other American citizens,

1The prepared statement of Mr. Davis appears in the Appendix on page 69.
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but they go much deeper because of the sense of guilt, anger, and
betrayal that they feel towards upper INS management. These
dedicated INS employees feel that if they had been given the prop-
er tools to do the job, and if they had been allowed to enforce the
immigration laws in a manner that should have been done, that
the events of September 11 may not have taken place. I also be-
lieve this to be the cause.

It is my opinion that most of the blame as to how the terrorists
were able to come to our shores to perpetrator this act was because
of the total breakdown of immigration policies and procedures in
this country. If a building had collapsed because of faulty construc-
tion and almost 6,000 innocent people had lost their lives, account-
ability would be demanded. It is my sincere hope that the U.S.
Congress will carefully examine the collapse of meaningful enforce-
ment efforts within INS and demand accountability.

As various subcommittees go about their business of putting the
INS under strict examination, I hope they will have the wisdom to
reach out to the retired District Directors and the Chief Patrol
Agents who are willing to come forth and testify. They are the real
experts as to what has gone wrong in immigration enforcement.
There are entire legions of retirees that are willing to come for-
ward. I believe there are also huge numbers of INS employees will-
ing to come forward if the gag order they are under would be lifted.

If accountability turns into culpability, I hope that Congress will
see that those that were found derelict in their duties could be re-
moved and those found to be criminally negligent or to have per-
formed unlawful acts could be charged and prosecuted. Per the re-
quest of the Subcommittee, there are several things I would like to
address that were concerns during my service with the Border Pa-
trol. First, alien processing procedures and problems. During the
last 10 years that I served in the Blaine sector, we encountered a
great deal of difficulty in our efforts to effectively incarcerate and
remove undocumented aliens. This included both the illegal aliens
we encountered while doing interior enforcement operations and
those we arrested coming across the International Border from
Canada.

If our agents could establish that the apprehended alien had a
serious criminal record, we could usually locate a facility to hold
him. It was extremely difficult to locate any criminal record on
third-country aliens entering the United States from Canada. Most
had no identification at all, and we had nothing to go on at all but
their word, which was usually highly suspect. Due to the fact that
they had no identification and they were in the United States, it
was impossible to remove them back to Canada. Lacking evidence
of a criminal record and because of a severe shortage of funds and
jail space, most of these aliens were given a notice to appear or a
notice to show cause, and they were released on their own recog-
nizance.

Before being released, the processing agent would ask the alien
what his destination was and inform him he had a maximum of 30
days to report to the nearest INS office for a hearing. A file was
then created and mailed to the INS district office, to where the
alien said he was going. Over the years that this policy was in ef-
fect, there were literally hundreds of agents from the Blaine Sector,
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but I think there were also literally thousands throughout the
country that were released in this manner. Many of the undocu-
mented aliens who are encountered—whom we encountered, who
were already residing in the United States were given 1-210 letters
and told to depart the United States.

During the last several years I worked, we no longer had a prob-
lem dealing with undocumented aliens in the interior because we
were no longer allowed to work in any interior enforcement oper-
ations. A check with any INS district office in the United States
will reveal boxes and boxes of files belonging to those aliens who
were told to report to the nearest office at their destination and
who failed to appear. I would estimate that there has been no effort
to locate 95 percent of those aliens. They have simply been allowed
to disappear into the United States. No one knows whether a num-
ber of these missing persons are trained terrorists who will eventu-
ally emerge to perpetuate more acts of terrorism against innocent
U.S. citizens.

It is not that the district offices have been derelict in trying to
locate these people. Each of the INS district offices has one com-
mon major problem, a lack of manpower resources. Most offices are
able to operate only on a limited, reactive basis. They cannot be
proactive. It is common knowledge, for all intents and purposes,
that there is no interior enforcement of immigration laws. In most
cases, if you make it past the Border and are undetected or if you
receive a temporary pass to make it to the interior, you are home
free. The district offices do not have adequate numbers of enforce-
ment staff to do what they have been tasked to do.

The situation in Seattle, Washington and Portland, Oregon dis-
tricts have been placed under even greater burden over the last
several years, when the Border Patrol was restricted from doing
any interior enforcement operations that they had traditionally
worked. This has created no-enforcement zones. It has also pro-
vided the delusions in the Blaine Sector that apprehensions have
dropped for a positive reason. Final conclusions: In closing, I would
like to enter into my own conclusions regarding the immigration
mess that we as a country find ourselves in. For the past two dec-
ades, there has been a flood of uncontrolled illegal immigration
that has taken place in the United States. This illegal immigration
has occurred by people slipping across our Borders and coming
here as visitors or students who have not gone home.

There has been a bipartisan neglect to not really address this
problem. The common denominator in most of the instances which
causes this flood is jobs. People slip across the Border 1 day, buy
a fraudulent Social Security card on the second day, and by the
third day they are gainfully employed. It is true that many of these
people are doing jobs that many American citizens will not do, but
it is also true that you cannot wink and look the other way as an
undocumented migrant worker crosses the Border and, at the same
time, screen out terrorists. Over the years, there has been no one
more outspoken on the issue of putting additional resources on the
Norther Border than I.

I testified before the House Judiciary Committee on this very
subject. However, I would be the first to say that it will not solve
the immigration problem by just putting additional agencies and
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technologies on the Border. This is the equivalent of placing addi-
tional crewman and a global positioning system on the Titanic. The
INS policy in this country is a flooded, sinking ship. In order for
illegal immigration to come to a halt, Congress will have to shut
off the job magnet. This will mean that Members of Congress will
have to stand up to the pressure of special-interest groups that are
dependent upon illegal aliens that slip across the Border.

As I made reference in my opening remarks, I believe that it is
imperative that Congress address the issue of mismanagement at
headquarters division of INS. If a Border Patrol agent under my
supervision was negligent and lost a $200 pair of binoculars, he
was held accountable. He was disciplined and forced to make res-
titution. If a headquarters manager allows millions of dollars to be
squandered on a useless computer system that will not work, noth-
ing is done to him. I am especially perplexed as I read reports that
have come from both the present and the past Inspector General
for the Department of Justice. Over the last decade, they have
written and published many reports outlining mismanagement
within INS, but nothing seems to change.

Please take time and effort to correct these problems and restore
effective immigration policies. Again, thank you for the opportunity
of being here, and I would welcome any questions that the Sub-
committee may have.

Senator LEVIN. Thank you, Mr. Davis. Let me ask each of you
to give us just an educated guess; what percentage of the people
who are arrested attempting to cross the Border who are not re-
turned voluntarily are released on their own recognizance, as com-
pared to the percentage that is detained?

Mr. HALL. I will start out there. I would say that it is a very high
number.

Senator LEVIN. That are released on their own recognizance?

Mr. HALL. Own recognizance. I heard you mention the percent-
age of 90 percent. I would say that is a fair number. The other
thing we have to realize here is where the numbers game starts
playing tricks on us, is where we have detained, and they may be
detained without bond or on a high bond. Then they are turned
over to the Deportation Section, and it occurred last week, as it is
probably occurring this week, as well. The Deportation Section
then rescinds the bond and releases them on their own recog-
nizance (OR). Many times we call up the Deportation Section, say-
ing we have two in custody, can we bring them down, and they will
advise us “no,” and they will go ahead and just cut them if they
do not have the space.

Senator LEVIN. Say that again. Just cut them?

Mr. HALL. Cut them loose; in other words, release them on their
own recognizance.

Senator LEVIN. Because there is no space?

Mr. HALL. No space.

Senator LEVIN. Is that without a criminal background check?

Mr. HALL. Sometimes that will play into effect, if they will hold
them, but not normally, that usually does not make a difference.
They will go ahead and release the criminals, as well.

Senator LEVIN. Just because there is no space.
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Mr. HALL. There is no space, no money. So that number actually
can be higher than what it looks, because some who are initially
issued the bond or being held on a bond, can have the bond later
rescinded within a couple of days, and then they are released OR,
as well, own recognizance.

Senator LEVIN. Mr. Olson, do you want to comment?

Mr. OLSON. I would concur with Mr. Hall, probably the same fig-
ure in our area, Seattle, Blaine Sector. In our area, we have what
we affectionately call the Three-card Monty. We put a bond on
them and send them down to district, and district releases them,
lowers the bond, and it will kick them out the back door, where we
think the same way as he does, that they are in custody, when they
are not. I have personally seen convicted, aggravated felons are the
worst ones that we have, that have known criminal records, still
kicked out. They are statutorily ineligible for a bond. Just for lack
of jail space, they are released.

Senator LEVIN. Let’'s make clear what you mean by kicked out.
You do not mean kicked out of the country; you mean kicked into
the country.

Mr. OLSON. Yes, sir, released right back out onto the streets.

Senator LEVIN. Mr. Davis, do you want to comment?

Mr. DAvis. I cannot comment on the last 2 years, because I have
been retired for almost 2 years. But I would say that over the last
decade that I worked, many, many people were released, and one
of the things, sir, that Mr. Hall made reference to, the case with
Abu Mezer; this was the individual that the New York City police
shot in Brooklyn as he was getting ready to be a suicide bomber.
We arrested this individual twice in 1996. When we ran record
checks in Canada, it said there was no record. Subsequently, we
learned there was two records there. But the thing that I found so
troubling about this was when we sent him to Seattle, put a
$25,000 bond on him the third time we got him—we got him two
times within a week—we did not see him for 6 months. Six months
later, we have got him in Bellingham putting two other people on
a bus. But a $25,000 bond, sent him to Seattle; the bond was low-
ered to $5,000—but the thing that really blows my mind on this,
that it was another illegal alien that went into the INS office and
bonded this individual out. His status was not even checked.

Senator LEVIN. Now, did this man have a record?

Mr. Davis. Mr. Mezer?

Senator LEVIN. Yes.

Mr. DAvis. Mr. Mezer had a record in Canada, subsequently we
found, later on. The first two times we got him, when we ran
checks in Canada, it came back negative. Because of a lack of jail
space, we kicked him back to Canada; the Canadians would take
him back. The third time we got him, we found that he had been
convicted of possession of a stolen credit card. I think he had also
been arrested for assault.

Senator LEVIN. In Canada.

Mr. Davis. In Canada.

Senator LEVIN. That was before you set that bond?

Mr. Davis. Yes. The third time we got him, he was putting two
other people on a bus. At that time, sir, our guess was that he was
involved in alien smuggling, and I think that he probably was in-
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volved in alien smuggling, but unfortunately some of the aliens he
was smuggling, I think, very well may have been also terrorists.
But when we arrested him the third time, send him down, he was
released 6 months later. He was shot by the New York City PD as
he was getting ready—he actually, I understand, as they kicked in
the door, actually went for the explosives, and because of that he
was shot.

Senator LEVIN. But the third time that he entered, you knew
tha‘;c he had a Canadian record, and that is why a high bond was
set’

Mr. Davis. Well, yes. But we were very suspicious because of the
fact we got him 2 weeks in a row, but we were also concerned be-
causlT there was a 6-month period there that we did not see him
at all.

Senator LEVIN. Now, has the percentage of people who are re-
leased on their own recognizance changed since September 11? Can
you tell yet, Mr. Hall?

Mr. HALL. Just within the past few days, since there have been
rumblings of this Subcommittee starting an investigation, there
has been detention, but prior to last week, no, it had not changed.

Senator LEVIN. Do you know, Mr. Olson? Was there any change
since September 11 in your sector?

Mr. OLSON. Actually, it has gotten worse. All of our jail contracts
that we have with the local authorities have expired and we have
absolutely no jail space to hold these people. We are having to try
and shuffle them around, and most are being released because we
have no jail contracts. They expired.

Senator LEVIN. The INS, you have testified, the detention office
can override the agent’s decision, is that correct, on whether some-
one should be released, the amount of bond and so forth?

Mr. Davis. That is correct.

Senator LEVIN. Does that happen often?

Mr. OLsON. I would say probably with every case. I have yet to
see one, a bond that we put on them, that bond be paid and main-
tained. It is always bargained down.

Senator LEVIN. At the INS——

Mr. OLSON. At the INS——

Senator LEVIN [continuing]. Detention facility?

Mr. OLSON [continuing]. Facility, right.

Senator LEVIN. Have they ever overridden your judgment in the
opposite direction, in favor of detention instead of in favor of re-
lease? Does that happen?

Mr. OLSON. Not to my knowledge.

Senator LEVIN. Do you know, Mr. Hall?

Mr. HALL. In 17 years, I have seen it happen once.

Senator LEVIN. Do you know, Mr. Davis, if it is uncommon?

Mr. Davis. I have never seen it happen.

Senator LEVIN. Now, on the percentage of people who are re-
leased on their own recognizance, who do not show up for a hear-
ing, I am not sure the two of you would be in a good position to
know that, if you are, just let me know. But I think Mr. Davis may
or may not be, from your perspective. Do you have a sense as to
what percentage of people who are released on their own recog-
nizance who do not show up for their hearing?
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Mr. Davis. Back when I was working, it was very low. It was so
ridiculous——

Senator LEVIN. Who do show up.

Mr. DAvis. Very low, were very low, the ones that do show up;
very high, the ones that do not show up.

Senator LEVIN. Do you have any sense of that, because you, obvi-
ously, are doing the arresting? You are not doing the following of
who shows up and who does not, but do you have a sense of wheth-
er most people released on their own recognizance show up at the
hearing that they are supposed to show up at? Do you have any
sense of that?

Mr. OLSON. A small percentage show up, and you can tell by
when they do not show up, in most cases they will issue a warrant
of deportation in absentia, and there are literally thousands of
those out there, but they are not in a database anywhere, abso-
lutely none, like a records check.

Senator LEVIN. Those warrants for people who do not show up
that are issued are not even put into a database?

Mr. OLSON. No. Like earlier they were testifying that the NCIC
warrant system—we do not have a warrant system.

Senator LEVIN. Do you have anything on that, Mr. Hall, to add
to what has been said already?

Mr. HALL. I think that is fair.

Senator LEVIN. Now, for those who do not show up, is there any
effort made to arrest them?

Mr. HALL. We used to in Detroit, seek out some, especially cases
that an officer had initiated.

Senator LEVIN. How long ago was that?

Mr. HALL. A year, 2 years ago, possibly; then the new policy
came out of no interior enforcement, so we were not allowed to seek
any individuals, no matter what the seriousness of their crimes, be
there a criminal record or whatever. If they had a warrant of de-
portation at that point, we were told that we could not go out and
seek them out.

Senator LEVIN. All right, and that is as of a year or two ago.
Were you operating under the same policy, Mr. Olson, or does that
differ from sector to sector?

Mr. OLsoN. No, we have pretty much the same policy. We would
b}(: referred stacks of these deportation warrants, to go out and seek
them.

Senator LEVIN. Up to a certain year?

Mr. OLsoON. That stopped probably about 2 years ago, when they
started this no interior enforcement so we can artificially decrease
the apprehension rate.

Senator LEVIN. So we can artificially increase the apprehension—
how does that increase the apprehension rate?

Mr. OLSON. Decrease it, sir.

Senator LEVIN. Decrease it, OK.

Mr. Davis. I would have to agree with Mr. Olson. I spent 20
years in the Blaine Sector as an agent, working my way up the
ranks, and to me the last 2 years probably were one of the reasons,
sir, that I really decided to retire. When we came up with this pol-
icy that an individual in Bellingham, Washington, might get infor-
mation on the phone, but he has got 15 people working a mile from
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the Border Patrol station and he gets information, he cannot work
that because that is interior enforcement, that is criminal.

Senator LEVIN. Got you. OK. Now, on the issue of whether some-
one is detained or released, one of the grounds statutorily for de-
tention is if they are a threat to the community, and then that pre-
sumably requires there be some kind of a criminal record check at
that point. But apparently criminal record checks are not always
made; is that correct? Mr. Hall.

Mr. HALL. It is not a mandate. It is left to the agent’s discretion,
but it is a mandate that we use the ENFORCE and the IDENT
system. If these other systems were interfaced with IDENT, it
would be simple. Everything else is in place if they were interfaced,
but now they are asking us—I mean, with all these different sys-
tems, you would need the workweek to finish doing all the checks
on everybody. So the systems desperately need to be interfaced.
Some of these systems I had not even heard before this meeting.

Senator LEVIN. Before what?

Mr. HALL. Before this Subcommittee meeting, some of the sys-
tems I had not even heard of.

Senator LEVIN. OK. Mr. Olson.

Mr. OLsON. Like he says, IBIS, I have never heard of IBIS. I do
not know where we are going with that. I have been in 14 years.
It is the first time I have heard it today.

Senator LEVIN. People, though, are released if there is no space,
I think you testified——

Mr. OLsON. That is correct.

hSelI;ator LEVIN [continuing]. Without a criminal background
check.

Mr. OLsoN. We are releasing people without a criminal back-
ground check. We are also releasing people with criminal back-
ground checks.

Senator LEVIN. Where there is a crime even shown in their
check; is that correct?

Mr. OLSON. Yes, sir.

Senator LEVIN. There have been times when the crime is even
identified and you still release them, or they are released?

Mr. OLsoN. That is correct, and we frequently run into re-
offenders, who are out on bond from INS. They are rearrested by
the police department for other crimes and then sometimes con-
victed of them, sometimes they are out on bond again from that,
turned back over to us, and we do what we call a bond redeter-
mination, where we try and—say they are brought up on a $5,000
bond—we take them and try to increase that bond to $25,000, send
them down to district INS, and they will kick them right back out
on the street on the same exact bond that they had. It is an exer-
cise in futility.

Senator LEVIN. Mr. Davis, do you have anything to add?

Mr. DAvis. The only thing I would like to add is both of these
agents talking about the horrendous problem as far as record sys-
tems, and this is one of the things I made reference to in my testi-
mony, sir, is the fact that INS over the last 10 years, I would ven-
ture it is probably—I know it is in the hundreds and hundreds of
millions of dollars, if not in the billions, that they have put into
these record systems, for record systems you cannot interface,
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record systems you cannot access, no accountability. They will
spend millions and millions and millions of dollars on a system
that does not work, and there seems to be absolutely no account-
ability, and I just think that is absolutely inexcusable.

I think that any agent in the field, I do not care where he is,
there should be one system. He could run it one time, and it would
run each of those systems. But it is criminal.

Senator LEVIN. I want to go back to a question which I had asked
our first panel, that relative to an estimate as to the number of
people who are arrested actually as they are entering. You also ar-
rest people on occasion who have already entered.

Mr. HALL. Correct.

Senator LEVIN. What is your experience on that, just in the De-
troit Sector? Of the people the Border Patrol arrests, what percent-
age—give us an estimate, a range, are arrested as they are enter-
ing the country?

Mr. HALL. I think prior to September 11 it was somewhere in the
neighborhood of about 30 percent, a rough figure, and I believe now
it is upwards of 50 percent.

Senator LEVIN. That are actually arrested——

Mr. HALL. As they are coming in the country.

Senator LEVIN. The figure that I think he said was about 10 per-
cent. Did you hear that? Do you know where that figure—does that
seem very low to you?

Mr. HALL. It is a pretty lowball number, I would say.

Senator LEVIN. I think you saw a chart, but maybe not. Maybe
we will put up that chart where there was no local address that
was put in, where people did not even provide an address, but who
were released. Have you ever seen that?

Mr. HALL. He mentioned that he was shocked by that. That is
absolute common practice for years in Detroit.

Senator LEVIN. That there is no address?

Mr. HALL. I would say over 90 percent of the people we arrest
at entry, coming into the country illegally, they know that if they
have a travel document there is a greater likelihood they will be
held because we know where they are from. The Deportation Sec-
tion does not have to secure a travel document for them, so there
is a greater chance of removal to their home country. So, before en-
tering the United States, they will get rid of everything that has
any identification for them, so when they come in, we can run them
through NCIC-3, we can run them through CIS, all the systems,
but we are relying on this individual, who has already broken the
law, to tell us their true name, tell us their true date of birth, and
we do not even know what country they are from. We are relying
on them to tell us what country they are from.

Senator LEVIN. In terms of giving you an address where they can
be notified of the removal hearing, is it unusual that they will not
give you an address? They will just say there is no address?

Mr. HALL. They will say they do not know anybody in the United
States. They have no address. They do not know where they are
going, “I know nothing.”

Senator LEVIN. A lot of those folks are just simply released on
their own recognizance?

Mr. HALL. I would say almost exclusively all of them.
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Senator LEVIN. A lot of the people arrested who have no docu-
ments, no address that identifies where they are going, are still re-
leased on their own recognizance?

Mr. HALL. Yes.

Senator LEVIN. Is that true in Washington, too, or is that a De-
troit incredibility?

Mr. OLSON. No, this is the same thing. It was also the same
thing when I worked on the Southern Border. We frequently re-
leased them without addresses.

Senator LEVIN. Even those who were not voluntarily returned? I
guess on the Southern Border, you have the vast majority who are
just voluntarily returned; is that correct?

Mr. OLsON. That is correct.

Senator LEVIN. So the relatively small percentage that did not
voluntarily return, that were then entitled to a hearing, you are
saying you had the same situation, where there was no address in
the United States but you still give a notice-to-appear document
and tell them that they will be notified when and where to appear
for the removal hearing? Is that typical in the South, too?

Mr. OLSON. Yes, sir. They know that anything you give them,
you are going to use to hunt them down later, or so they suspect.

Senator LEVIN. Anything that they give you.

Mr. OLSON. Any information, such as addresses, phone numbers,
relatives, so that is why they will not give it

Senator LEVIN. That they give you.

Mr. OLsON. That is correct.

Senator LEVIN. So then where do you send the hearing notice?
In this kind of case, where is the hearing notice sent?

Mr. HALL. We do not send one. We provide them with another
form, that is EOIR-33 form. We give that form to the alien as they
are walking out the door, and where it says alien registration num-
ber on the right side of that form, I will fill that number in and
then ask them, when they get an address in the United States, to
please mail that to INS so we know where to look for them or
where to send them their address. Normally, that form does not
make it out of our parking lot. They normally throw that on the
ground as they are walking out.

Senator LEVIN. It is a common thing to issue a form like that?

Mr. HALL. Everyone that we release on their own recognizance
that fails to provide an address, we give them that form in hopes
that they will return it to INS with their address once they take
up residence in the United States.

Senator LEVIN. Do we have any idea what percentage of those
forms are returned? Do you have any idea? Does anyone know?

Mr. DAvis. I have no idea.

Mr. HALL. It is probably less than the people that show up for
their hearings, I imagine, or somewhere thereabouts, about the
same number.

Senator LEVIN. What does the term B&B stand for?

Mr. HALL. Bag and baggage.

Senator LEVIN. What does that mean?

Mr. HALL. That means they have an order of deport and they are
ready to go, get their bag and baggage and ship them.

Senator LEVIN. Is that the warrant that you were referring to?
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Mr. HALL. That would be a warrant of deportation.

Senator LEVIN. Those are the ones that you have got boxes of,
just boxes of those documents in your office?

Mr. DAviS. Yes, sir—not in our office; the district INS maintains
all records.

Mr. DAvis. I might say I verified that just last week at a con-
ference. I was talking to an individual from where the district office
is, and he said oh, yes, they have got boxes of those things, but
again there is nobody to go out and look for them.

Senator LEVIN. Prior to September 11, the Border Patrol was
staffing I think only two of three shifts, at least in some sectors of
the Northern Border; is that correct?

Mr. HALL. In most of our stations in Detroit, we staff only one
of three shifts.

Senator LEVIN. Now, still?

Mr. HALL. Now they are staffing two 12-hour shifts.

Senator LEVIN. But before September 11, there was only one of
the three shifts?

Mr. HALL. Some of the stations—we have five stations, at least
two, if not three, of the stations only worked one shift.

Senator LEVIN. One shift. Mr. Olson, what was the situation?

Mr. OLsON. We had a day shift and an afternoon swing shift. We
did not have an evening graveyard shift. We are currently working
the people that we have now 12-hour shifts in order to cover this
addiiiional shift that was uncovered, but without any additional
people.

Senator LEVIN. But that was before September 11, the so-called
graveyard shift was not covered.

Mr. OLSON. Wide-open.

Senator LEVIN. That would be from midnight to 8 o’clock in the
morning, roughly?

Mr. OLSON. Yes, sir.

Senator LEVIN. We have heard a little bit his morning and before
this morning about a watch list, which is supposed to be main-
tained for possible terrorists. Is there a watch list that you access?

Mr. HALL. Yes, we receive it in Detroit over our internal mail,
the E-mail. We started receiving that shortly after September 11.

Senator LEVIN. Before September 11, no watch list, and do you
know whose watch list that is? Is that an FBI watch list? Is that
an INS watch list?

Mr. HALL. I think it is an INS departure prevention watch list,
or people we are not supposed to let leave the country.

Senator LEVIN. Let leave the country?

Mr. HALL. That is the one that I have seen. It is a departure pre-
vention list.

Senator LEVIN. OK. Mr. Olson, do you know what that is?

Mr. OLSON. I do not know who authors it. I have seen the list,
there was one and then one revision since September 11. I have
never seen one before that.

Senator LEVIN. Is there currently a requirement that you look at
a watch list?

Mr. OLsON. No, there is absolutely no requirement, but everyone
in my station and my sector that I know of is, of course, very inter-
ested in what has happened and doing our best to maintain that
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if we come into contact with someone who could possibly be on the
list, that their name is compared against the people on the list.

Senator LEVIN. This is names, photographs?

Mr. OLsON. No photographs, just names, last known addresses,
possible birth dates or Social Security numbers.

Senator LEVIN. But, again, you think it is an INS watch list? Is
that your understanding, or you do not know?

Mr. OLSON. I do not know who issued it.

Senator LEVIN. Are you required to look at a watch list with
every person?

Mr. HALL. I do not think there is any requirement, sir, but I be-
lieve most of the agents do, when we encounter someone that is a
suspect.

Senator LEVIN. How many people are on this watch list, roughly?

Mr. HALL. It started out, I think, at 100, and I do not know if
it has grown to 200 or 300.

Senator LEVIN. Does that sound about right, Mr. Olson?

Mr. OLSON. At least.

Senator LEVIN. Well, let me close by thanking each of you for
taking the time and having the courage to come and tell us what
is happening at our borders. It is not easy to do what you have
done, and we are proud of you for doing it. The Subcommittee is
going to closely monitor any personnel actions to make sure that
there is no act of retaliation taken against any of you for testifying
before us.

It is utterly amazing to me that for persons who are arrested for
illegally entering this country outside of a port of entry, who are
released on their own recognizance, that there is not a criminal
background check required, that the IBIS system is not required to
be checked, that there is not a requirement of the State Depart-
ment list, the Class 2 list, as it is called. These are people who can-
not get a visa to come to this country, to whom our consuls do not
give visas, and yet that information is not made available to our
Border Patrol agents for people whom they have arrested for ille-
gally entering the country. We do not require an address for people
who are released. For those few who maybe can make out a case
that, even though they have been arrested for illegally entering the
country, that they still ought to be somehow or other released on
tﬁeir own recognizance, we do not even require an address for
them.

Now, there are a lot of complex, difficult questions in the immi-
gration field. What is the proper level of legal immigration? How
do you deal with the large number of illegal immigrants who are
already here, who have established homes here, who have jobs
here? How do you deal with them? What do we do about temporary
work permits? Should we have a larger system of temporary work
permits? How do you prioritize green cards and visas? There is just
a whole host of complicated questions.

But I do not think the subject that we have looked at this morn-
ing is complicated or difficult. What we are looking at this morning
is why in Heaven’s name are we releasing people after they have
been arrested for attempting to enter the country illegally, on their
own recognizance, their own statement that they will show up at
a hearing? Although we do not have the numbers, because the INS



47

does not keep them, somewhere probably around half of those are
people who were actually arrested as they were entering the coun-
try.

We had, I think, your testimony, Mr. Hall, today that since Sep-
tember 11 that may be 50 percent, but we are not sure what that
number is, but it could be half of the people. We had a much lower
number by our first panel, which differs from the number you gave
us, but nonetheless a significant number of people arrested as they
are entering the country illegally are released on their recog-
nizance. They are sneaking in. These are the people we are talking
about this morning who are not arrested at a port of entry. We are
talking about people here who are arrested other than at a port of
entry.

It seems to me that that is a totally absurd policy, and that the
only reason that we are following that policy, apparently, is that
there is a lack of places to put these people, there is a lack of de-
tention facilities. We have got to, it seems to me, take steps to
make sure that people who are arrested for illegally entering this
country, if they do not seek asylum are subject to criminal back-
ground checks and detained where appropriate. But to just simply
hand somebody whom you have arrested for sneaking into the
country a piece of paper saying “Let us know what your address
is, will you, so we can notify you of a place to come to a hearing,
so that you can be removed from the country,” is not credible. That
is the theater of the absurd to me and it has got to be changed.

Now, we have looked at one segment of this problem this morn-
ing. We have not looked at all the other segments. I want to em-
phasize that. We have looked at one segment. This is what the Bor-
der Patrol faces. These are the folks who arrest people other than
at ports of entry, and when our agents arrest people for illegally
entering the country and then see a huge percentage of those folks
who do not return voluntarily, a huge percentage just simply re-
leased into this country, that is absolutely almost a useless job at
that point. It is exactly the wrong message we are sending to peo-
ple. The message that that policy sends to people is if you enter
the country other than at a port of entry and you are arrested, you
are going to be released into this country. That is what the odds
are. You are just going to be released into the country, and you will
just be told, “Hey, let us know what your address is, would you,
so we can notify you where you can come to a hearing which is
going to lead to your removal.” Well, if they were going to do that,
they would not be sneaking into the country to begin with.

So I just do not know how much more dysfunctional a policy can
be than that. That is the bottom line for me, and so we are going
to be asking the INS, the Border Patrol, to report back to this Sub-
committee in 30 days on what they are going to do about this par-
ticular problem and what steps are going to be taken to solve it,
and that includes a lot of aspects, including all these information
systems which are not made available to our Border Patrol that
give critically-important information about people whom they ar-
rest. This information is in the hands of the State Department or
in the hands of some other agency, but is not available to the Bor-
der Patrol agents who are arresting the folks who are attempting
to enter this country illegally.



48

The events of September 11 are so horrendous that the wake-up
call that they have given to us, it seems to me, is so loud that we
can expect the INS and the Congress to respond, and we are going
to do just that. We thank you all, and the hearing is adjourned.

[Whereupon, at 12:18 p.m., the Subcommittee was adjourned.]
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Mr, Chairman, Senator Collins, and Members of the Subcommittee, I am pleased
to have the opportunity to talk to you today about the Immigration and Naturalization
Service’s (INS) role in processing aliens arrested for illegal entry into the United States
between ports of entry. Tam also pleased to be accompanied today by Gus De La Viiia,

Chief of the United States Border Patrol.

The INS is charged with both facilitating legal immigration and enforcing the
nation’s laws to prevent illegal immigration. The horrific events of September 11 have
underscored the far-reaching implications of this mission and the challenges the agency

faces in carrying it out. Nowhere are the challenges greater than along our land borders.

Our border management sfrategy aims to facilitate the flow of legal immigration
while preventing the illegal entry of people and contraband. Responsibility for carrying
out this strategy is shared by the Border Patrol and the Inspections program.

Immigration Inspectors are assigned to the ports of entry and are charged with preventing
the unlawful entry of aliens. Border Patrol Agents are charged primarily with detecting

and preventing the unlawful entry across our land borders between ports of enfry.

The Border Patrol is responsible for patrolling 8,000 miles of border, which
includes 2,000 miles of Southwest border, 4,000 miles of Northern border, and 2,000
miles of coastal border. In 1994, as threat and activity levels grew along the Southwest
border, the Border Patrol implemented a four-phased strategy to deter, detect and

apprehend illegal entrants, smugglers and contraband. The strategy involves forward
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deployment of personnel, equipment and technology along the Southwest Border (Phases
1— 111} and then along the Northern Border, Pacific and Gulf Coasts (Phase IV). The
strategy is currently in Phase II, concentrating resources primarily in the areas of highest

illegal activity, the Southwest border.

The cffectiveness of the strategy is seen through a 25% drop in apprehensions in
FY 2001 in the Southwest border corridors targeted by the strategy. In addition to the
drop in apprehensions, other measures of success along the Southwest border over the

last fiscal year include the:

*«  Arrest of 1.2 million aliens, almost 11,000 of whom were identified as criminal -
aliens;
*  Seizwre of 1.1 million pounds of marijuana; and

*  Seizure of over 16,000 pounds of cocaine.

Along the Northern Border in FY 2000, the Border Patrol arrested 12,108
undocumented aliens, and seized over 4,900 pounds of marijuana. Fifty-seven percent of
those arrested initially entered through the Southwest Border. In FY 2001, 12,338
undocumented aliens were arrested; 7,444 were Mexican nationals, 2,505 were Canadian
nationals. Most of those were voluntarily retumned to their country of origin. Sixty-one
percent of Northern Border apprehensions entered initially through the Southwest Border.

Additionally, 13,000 aliens were arrested along the coastal areas in FY 2001,
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The majority of illegal alien crossings and narcotic trafficking continues to occur
along the Southwest Border. However, we recognize that there is a threat along the
Nér{hem Border and coastal areas as well, and we are reevaluating our current
enforcement strategies to address any gaps identified. In addition, we are committed to

deploying additional staff to the Northern Border now.

Expedited Removal

Before I discuss the procedures followed by Border Patrol Agents when arresting
and processing aliens, I would like to discuss one of the key differences in the options
used for the processing of inadmissible aliens at ports of entry and the processing of

aliens who have entered the United States illegally by crossing at a place other than a port

program as required by the Hlegal Immigration Reform and Imurdgrant Responsibility
Act 0f 1996 (JIRIRA). Aliens piaced in expedited removal are required by statute to be
detained until their removal unless they are able to establish to an asylum officer that they
have a credible fear of persecution or torture. Once an alien is found to have a credible
fear, continued detention is discretionary. IIRIRA authorizes immigration officers
without a further hearing ot review to order the removal of certain aliens who attempt
entry without proper documents or by frand or misrepresentation. Those aliens subject to
ex;ﬁsdited removal are described in the legislation as “arriving aliens.” HRIRA does not
define the term “arriving alien,” but it makes clear that arriving aliens are a subset of the
broader category of applicants for admission. This broader category consists of all aliens

within the borders of the United States who have not been admitied. Scveral sections of
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IIRIRA, such as those amending sections 212(a)(9), 240B, and 241 of the Immigration
and Nationality Act (INA), refer to arriving aliens, even though this term is not defined in
the statute, After carefully considering these references, the Department determined that
the statute seemed to differentiate between applicants for admission at ports of entry and
those encountered elsewhere in the United States. Accordingly, the Department’s
implementing regulations specifically defined "arriving alien” as an alien coming or
attempting to come into the United States at a designated port of entry, or an alien

mterdicted at sea and brought into the United States.

While requiring the INS to apply the expedited removal provisions to “arriving
aliens” who are inadmissible for certain grounds, the statute also permits the Attorney
General to apply the expedited removal provisions to other applicants for admission who
do not arrive at a port of entry, unless the applicant for admission can demonstrate that he
or she has been in the United States for at least two years. In its implementing
regulations, the Department of Justice announced that it would apply the provisions only
to “arriving aliens,” recognizing that application of the expedited removal provisions to
aliens already in the United States would involve more complex determinations of fact
and would be more difficult to manage, and that the Department it wished to gain insight
and experience by initially applying these new provisions on a more limited and
controlled basis. In the reguiatioh published in the Federal Register about arriving aliens
the Department reserved the right to apply the expedited removal procedures to additional
classes of aliens within the limits set by the statute, if, in the Commissioner’s discretion,

such action were is warranted operationally. The Department emphasized that a
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proposed expansion of the expedited removal procedures may occur at any time and may
be driven either by specific situations such as a sudden influx of illegal aliens motivated

by political or economic unrest, or by other events.

The INS has gained a great deal of experience in the application of expedited
removal over the past 4 % years. Last year, the INS removed 69,309 persons under the
program. INS headquarters closely monitors the program through its Expedited Removal
Working Group. This working group reviews expedited removal files on a regular basis,
conducts site visits and training at ports of entry, and reviews and makes
recommendations on policy and procedural issues that periodically arise. This internal
monitoring has enabled the INS to gain valuable insight to help ensure the operation of a
fair process. The INS values the insight gained from the comments and observations of
outside organizations such as the General Accounting Office, the United Nations High
Comrmissioner for Refiigees, and various non-governmental organizations.  The INS has
implemented the expedited removal program in a careful manner, taking steps beyond
required by statute, to ensure that persons seeking asylum protection have a fair and
meaningful opportunity to have their claim heard. Thése steps include mandatory
supervisory review of all expedited removal orders and the development of a sworn
statemnent that includes mandatory questions concerning any fear of harm the applicant

i
may have upon return to his or her home country.

In considering whether to expand the scope of expedited removal, the INS would

have to take account of several practical considerations. First, it is not clear whether the
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application of expedited removal to persons apprehended between the ports of entry,
especially on the Southwest Border, would create a meaningful deterrent to illegal entry
attempts. Second, expedited removal procedures would actually create burdensome
administrative procedures in those cases where the apprehended aliens would otherwise
be allowed voluntarily to depart immediately from the United States. Third, as noted in
the implementing regulations, expedited removal between the ports of entry involves
more complex factual questions, since it requires a determination that the alien has been
in the United States for less than two years. Finally, an expansion of expedited removatl
to other programs within the INS, such as the Border Patrol, would require a massive
iraining and monitoring effort in order to ensure a fair process. In short, the costs of

expanding expedited removal must be carefully weighed against any potential benefit.

Border Patrol Procedures

Now, I would like to discuss the process used by Border Patrol'agents for the
arrest of aliens who enter the United States illegally. Upon determining alienage and
arresting an alien, the alien is charged under either Section 212 or Section 237 of the
INA. Aliens who have entered the United States without inspection and arriving aliens
are charged under Section 212, which describes the grounds of inadmissibility, while
others may be subject to Section 237, which describes the grounds for deportability. The
alien is either placed in removal proceedings or is allowed to voluntarily return to his or

her own country.
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Border Pairol Agents use the ENFORCE and IDENT computer systems for
processing of aliens. ENFORCE is a case management system and IDENT is a biometric
{(fingerprint) recidivist and lookout database. ENFORCE and IDENT are INS-wide
programs that standardize the collection of data and generate INS forms used in the
administrative or criminal processing of aliens for immigration-related violations. Within
the Border Patrol, IDENT is deployed to all sectors. With the exception of two sectors, it
is integrated with the ENFORCE system. ENFORCE will be deployed to the Houlton,

Maine and Swanton, Vermont sectors this fiscal year,

Prior to determining the disposition of the alien, the alien’s name and other
identifying information are checked through various systems in addition to ENFORCE
and IDENT, which may include, but are not limited to the Central Index System (CIS),
the National Crime Information Center (NCIC), and the Deportable Alien Control System

(DACS).

Based on the results of the criminal and administrative record checks I just
described, the Border Patrol agent will determine the most effective and appropriate
course of action. Generally, there are three possible courses of action: Voluntary

Departure, Voluntary Return, Issuing a Warrant of Arrest/Notice to Appear.

Voluntary Departure ~ Voluntary Departure allows an alien to make his or her own
arrangements to return o his or her country of origin within a specified time frame. It

can be granted by a District Director or an Immigration Judge. Imumigration Judges are
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part of the Executive Office for Immigration Review (EQIR) a separate administrative
agency of the Department of Justice. Voluntary Departurc can be granted pre-hearing or
post-hearing, failure to comply with departure may result in initiation of removal
proceedings, or an altemnate order of removal coming into effect (in the case of

Voluntary Departure ordered by an Immigration Judge).

Voluntary Return - Voluntary Return allows the alien to return to his or her country of
origin under safeguard without criminal or administrative charges. On the Southwest
Border if the alien is a Mexican citizen, returmn is immediate, as is the case on the
Northern Border if the alien is a Canadian citizen. The INS can also voluntarily return a

Mexican national from the Northern Border.

‘Warrant of Arrest/Notice to Appear - A Warrant of Arrest/Notice to Appear
(WA/NTA) formally charges an alien with a violation of immigration law. Aliens issued
a WA/NTA are placed in removal proceedings and may be detained by INS o eleased
on bond or an Order of Recognizance. This release may be authorized by District

Directors, Chief Patrol Agents or an Immigration Judge.

Detention & Removal
Once the Border Patrol has decided to proceed with the administrative or criminal
processing of an alien, the detention process begins. There are three reasons INS detains
an alien: risk of flight, risk of danger to the community, and requirement of law (such as

mandatory detention of certain aliens). Once charged, those aliens detained by the INS
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are either in proceedings before an Immigration Judge to determine whether or not they
are eligible to remain in the United States or they have final removal orders and are

awaiting removal from the United States.

Onee detention is ordered, an alien must be transported from the peint of arrest to
a processing center or District Office to be processed into custody. If there is no
significant risk of flight or danger to the community, an alien can also be released on his
or her own recognizance, bonded out, or paroled into the community. Aliens who are
eligible for a bond are also eligible for a bond redetermination hearing before an
Tmmigration Judge. It must be emphasized that availability of detention space plays an

important role in deciding whether or not to detain an alien.

Inumigration Hearings and Removal

When an apprehended alien decides to exercise hisor her right to a hearing, the
alien must await proceedings before an Immigration Judge. This process takes place
under the auspices of the EOIR. There are a number of potential outcomes to these
hearingvs, If the alien is ¢ligible for a bond redetermination hearing, that will be held first.
Once a decision on the bond is made, another hearing is typically held to consider the
removal charge. The most common outcome of the removal proceeding is a final order
of removal. In such instances, the Immigration Judge determines that an individual is

incligible for legal admission into the United States and must face removal,

10
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During the removal hearing process, an alien may also be granted relief and/or
asylum as a result of the facts presented at his or her hearing, may be permitted fo
withdraw his or her application for admission, or the case may be terminated outright if it
is determined that the removal charge is not sustainable or evidence comes to light that

the alien is lawfully present.

An alien who has been ordered removed may pursue an appeal of the Immigration
Judge’s decision. Appeals of immigration hearings are theﬁurisdiction of the ECIR
Board of Immigration Appeals (BIA). BIA decisions may be appealed by the aliens to
the United States Courts of Appcals; thus moving from the administrative law process in
the Executive Branch to the United States Courts for a final decision. The final authority
for immigration appeals is the United States Supreme Court. The time it takes to proceéd
through the appellate process can be significant and often places a burden on INS to

provide long-term detention.

Another avenue for effecting an alien’s removal is by reinstating a prior final
order of removal. When an alien previously removed from the United States re-enters

illegally, Sec. 241(a)(5) provides for reinstatement of the removal order.

Conclusion

As you can see, the INS has established standardized procedures for processing
persons arrested for illegal entry into the United States. We believe that these procedures

allow us to remove these individuals as rapidly as possible within available resources,

11
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while meeting our statutory requirements and protecting the legal rights of those arrested.
We are willing to work with Members of Congress on any proposal you may have for

improving these procedures.

This concludes my formal statement. [ would hke 1o thank the Suheommittee for

the opportunity to appear. 1 look forward to your questions.

12
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Mr. Chairman and members of the Subcommittee, my name is Mark Hall. I am the President
of Local 2499 of the National Border Patrol Council in Detroit, Michigan. My local union represents
1.8, Border Patrol agents assigned to patrol the U.8.-Canada border throughout Michigan and Ohio.
1 have had the honor to proudly serve my country as a U.S. Border Patrol agent for over 17 vears, 14
ofthem in Detroif, Michigan. I'want to thank vou for this opportunity to testify on how the Immigration
and Naturalization Service (I&NS) processes persons arrested for illegal entry into the United States
outside ports of entry.

In the aftermath of the tragic attacks that oceurred on September 11, 2001, there is a compelling
need to re-examine how the I&NS processes aliens arrested entering the United States illegally.

Unlike the U.8.-Mexico border, where the overwhelming majority of the illegal aliens who are
apprehended are citizens of the contiguous country and can be refurned there expeditiously, most of
the illegal aliens apprehended on the northern border must be held for several days in order to secure
the necessary travel documents and/or make travel arrangements to return them to their country of
origin. In most of these locations, including Michigan, the I&NS does not have facilities to house such
aliens, and must rely on available jail space with local agencics, which charge a high price for this
space. Therefore, aliens are often released into local communities on their own recognizance in an
effort by the I&NS to save money and remain within their budget.

This practice was commonplace before September 11" and has not changed since. Although it
is expensive to detain and remove illegal aliens from our country, it is far more costly fo release
potential terrorists into our communities. Representatives of this union have often pleaded with local
T&NS and Border Patrol management to reconsider this “catch and release” philosophy, but have been
ignored. This policy, combined with a decided lack of attention to our northern border, has been an
inviting beacon for illegal entry info our country.

The Canadian government allows eitizens of more than 50 coumtries to enter Canada without
a visa. The United States requires a visa for citizens of more than 20 of the 50 counties for which
Canada has waived the visa requirements. The Criminal Intelligence Service of Canada stated in its
1998 annual report that many illegal aliens use Canada as a transit point on their way to the United
States. In many cases, their entry is facilitated by the fact they do not need a visa to enter Canada.

Aliens attemnpting illegal entry into the United States from Canada have two basie choices when
crossing our border. They can either try to fraudulently enter through a port of entry or attempt to enter
illegally between ports of entry.

Aliens who attempt illegal entry by fraud or decelt at a port of entry will be interviewed by a
LLS. Immigration Inspector or a U.S. Customs Inspector. If caught, they can be held in the United
States on criminal charges or refused entry and sent back to Canada. If they are sent back to Canada,
they face possible removal to their country by Canadian authorities.

The other, less risky, option available to the alien is to cross the nearly 4,000 miles of sparsely
protected U.S.-Canadian border between the ports of entry. An alien risks little chance of apprehension
by one of the 334 Border Patrol agents who patrol the border with Canada. In the Detroit Sector, when
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agents arrest aliens entering illegally, they transport the aliens back to their station and begin processing
the aliens for an immigration hearing.

During the processing, it is the agents who decide which, if any, criminal checks they will run
on the aliens. The I&NS has no policy mandating that any records checks must be completed on aliens
who are arrested. Even if an agent decides to run such checks, the accuracy thereof is greatly
compromised by the fact that it is difficult to positively identify aliens because they rarely carry a
passport or other form of identification. Thus, agents must rely on aliens who have consciously chosen
to break our immigration laws to provide honest information about themselves. In many cases, it is
impossible to verify such information, as there is no biometric record from any previous encounters.

Prior to September 11%, Border Patrol agents very seldom received terrorist look-out lists. In
one case several years ago, [ assisted the U.S. Coast Guard in the arrest of six Syrians who aftempted
entry illegally into Detroit. Only at that point did I learn that they, along with 14 others, were on a
suspected terrorist Jook-out list. The Coast Guard had the list, but the Border Patrol did not.

As the processing continues, the agents, who have little verified information in hand, serve the
afiens a form delineating the section(s) of the immigration law they are alleged to have violated, A box
marked “own recognizance” is usually checked, and the aliens are then allowed to walk out the door
into our communities. Very seldom does the alien even provide a U.S, address or phone number. Before
they vanish info our communities, they are asked to send the I&NS their U.S. address when they take
up residence. Of course, they rarely do.

Unfortunately, the practice of “catching and releasing” even extends to criminal aliens at times.
In one recent case, a Detroit Sector Border Patrol agent tracked down and arrested an illegal alien who
had been convicted of drug trafficking at least five times. When arrested, he had identifications and
driver’s licenses from seven different states. The agent naively thought the alien would be held without
bond for his immigration hearing, as provided by law. The agent was wrong. The illegal alien felon was
ordered released by local Border Patrol management over the strong protests of the arresting agent.

In 1996, Blaine, Washington Border Patrol agents arrested ferrorist Abu Mezer not once, but
three times entering the U.S. illegally. Even after his third arrest, Mezer was released. Several months
later Mezer was shot by New York City Police just hours before his planned attack on the New York
subway system.

Aliens and smugglers are well aware of the practice of “catch and release.” This is demonstrated
by one particylar case at the freight train tunnel connecting Detroit, Michigan and Windsor, Ontario,
Canada. The aliens, entering illegally, walked through the tunnel from Canada and neared the exiton
the U.S. side. The agents illuminated them with their flashlights and identified themselves as Border
Pairol agents. Instead of turning and running, the aliens simply continued to the exit and surrendered
to the waiting agents. Clearly there was little if any fear by the aliens of being held and deported. Sure
enough, the aliens were processed and released on their own recognizance within a few hours.

In some instances, aliens are arrested by Border Patrol agents and a determination is made to
hold them pending the posting of a cash bond. The aliens are then turned over to the I&NS’ Detention
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and Deportation Section. Frequently though, the Deportation Section will rescind these bonds and
release the aliens on their own recognizance. This dangerous practice continues today.

When illegal aliens are released, we send a disturbing message. The aliens quickly pass along
the word about how easy it is to enter this country illegally and remain here. This practice is devastating
to a sound border enforcement strategy. It has also negatively affected employee morale, leaving agents
with little sense of accomplishment and job satisfaction.

Rather than recognize and address any shortcomings, our local managers’ response has been
to threaten those who speak out. As aresult of speaking to the press recently in my capacity as a Union
official, they have proposed to demote me for one year and suspend me without pay for 90 days. On
abroader scale, some high-level Border Patrol managers support proposals to remove the Border Patrol
from the I&NS in the hope that the union will be dismantled as a result of such reorganization. It is my
hope that the new I&NS Commussioner will act quickly to redirect the energies of some of his
subordinates in more positive directions. T am encouraged by his support of rank-and-file employees
on such issues as the pay structure of Border Patrol agents, and hope that this will translate into a
willingness to work with the union on other issues of mutual concern.

I 'am proud to be a member of the United States Border Patrol. As a member and officer of this
union, I am constrained to voice my belief that local I&NS managers have not allowed us to protect
this great nation’s sovereignty to the best of our abilities. In fact, on September 11™ and the following
days, local Border Patrol managers emphasized that it was “business as usual” despite the fact that acts
of terror had been perpetrated against our country.

Without detention and removal, there is no deterrent to stem the flow of aliens, some of whom
seck to destroy the freedoms and way of life that we cherish. I therefore urge the members of this
Subcommittee to aid us in performing our job by providing us with the resources and direction to fully
enforee our nation’s immigration laws.

Mr. Chairman and members of the Subcommittee, I thank you again for this opportunity to
testify, and will be pleased to answer any questions that you might have.

HH#
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Chairman Levin and honorable members of the Subcommittes, I thank you for providing me
with this opportunity to testify ebout my knowledge of Border Patrol operations. 1 have been a Border
Patrol agent for nearly 14 years, and deeply love my job and the organization. The Border Patrol was
orice 2 very proud, elite law enforcement organization whose morale was very high. This changed a few
years ago, and morale has been steadily deteriorafing since that time. My fellow agents and I want to
reverse that trend and restore the efficiency and pride of the United States Border Patrol.

Sadly, there are some managers in the Immigration and Naturalization Service (I&NS) and
Border Patrol who have been less than honest with our elected representatives and the public.
Following the terrorist attacks of September 11, 2001, when asked if our northern border was secure,
they tried to assure everyone that everything was under control. At that time, there were only 324
border patrol agents on the northern border. To this day, that number has not increased. Not one
additional Border Patrol agent has been assigned to the northern border since that fateful day. Instead,
the agents here have been working 12 hours a day, averaging from 68 to 90 hours of work each week.
All 100 of the Border Patrol agents femporarily assigned to the northern border under Operation
Northern Shield are assisting with security at the ports of entry where Immigration Inspectors and
Customs Inspectors work, None of them are assisting us in patrolling the 4,000 miles of border between
those ports of entry. There are approximately 9,000 Border Pairol agents assigned to patrol the
southwest border. That translates to one agent for every 1,300 feet on the southern border. In sharp
contrast, there is only one agent for every 13 miles on the northern border. If you were a terrorist, where
would you take your chances?

The Border Patrol agents on the northern border appreciate the manpower increases mandated
by the USA PATRIOT Act of 2001, and urge Congress to fund these vital positions and ensure that
experienced agents are allowed to transfer there instead of utilizing new-hires. It would require several
years to properly train new-hires, and help is desperately needed now. Moreover, depriving experienced
agents of the opportunity to fill these desirable positions would further demoralize the workforce and
increase attrition beyond its alarmingly high current levels.

Accountability needs to be restored to the I&NS and Border Patrol. Conymittee oversight and
investigations such as today’s hearing are an important part of that process.

Most of the illegal aliens from countries other than Mexico that are apprehended on the northemn
border are released on personal recognizance pending their deportation hearings before immigration
judges. In other words, they merely sign a piece of paper promising to appear when given a court date.
They provide an unverified address and then walk out the door. Thousands never return for their court
dates, which usually results in an order of deportation being issued in absentia. There are many
thousands of un-served warrants of deportation languishing in I&NS file rooms across the country.
Unfortunately, very little time is devoted to tracking down these law-breakers. Occasionally, the Border
Patrol intercepts aliens who have an outstanding warrant during its daily operations, but that is very
rare. The I&NS Investigations Program has primary jurisdiction over these matters, but it is not a
priority. In fact, in the area of Washington State where T have worked since 1994, I have never seen or
even heard of an JI&NS investigator attempting to seek out and arrest the subjects of these warrants.
This too must change. The I&NS needs to be directed to focus more of its resources on this important
task. Interior enforcement has been neglected for too long, and must become a priority for the I&NS.
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Because of a lack of funding for removals, the Border Patrol also routinely fails to remove
illegal aliens who are apprehended on the northerm border. These aliens are given a form =210,
instructing them to leave the United States within 30 days, and are released. Again, there are no
controls to verify if the alien ever actually leaves the United States. It is not uncommon to re-arrest
aliens who never bothered to leave the United States as instructed, Hopefully, that time there is
available jail space. If not, the process is repeated all over again.

In my experience, criminal records checks are performed for most illegal aliens apprehended
in my Sector. This is not uniform throughout the 21 Border Patrol Sectors, however. Most of the
persons arrested for being in the United States illegally are never issued an alien registration number.
Millions of illegal aliens are merely processed on the INS’ alien arrest processing system known as
ENFORCE. All arrested aliens are supposed to be processed in this database. After the arrested alien
is processed in ENFORCE, the alien’sright and left index fingerprints are entered into another database
system called IDENT. In theory, this biometric database tracks every immigration arrest of an
individual. Tn practice, however, it is flawed. It is not always on-line, making it impossible to input data
for all arrested aliens. It also sometimes yields unreliable resulis. I have personally seen it issue two
different record numbers for the same person when in theory there should only be one arrest history
number based on the same set of two fingerprints. This can happen for a variety of reasons, such as
dirty fingerprints, severely scraped or cut and damaged fingerprints from manual fabor, which alters
the skin patterns, I don’t claim to be a fingerprint expert, but since the IDENT system is based on only
two fingerprints, it appears to me that this small sampling contributes to the errors. It is important to
note that the I&NS IDENT system does not interface with the FBY s fingerprint system and vice versa.
The FBI fingerprint system is based on all ten fingerprints, not just two. Perhaps the biggest flaw inthe
IDENT system is iis limited amount of storage. Once it reaches its maximmn memory, 1 deletes the
oldest records in order to make room for newer entries. Obviously, all fingerprint data should be
retained indefinitely.

If an agent suspects that an alien has a criminal record, the agent must take fingerprints the old-
fashioned way with cards and ink, enlarge them to 200% on a photocopier and then fax those copies
to the FBI for analysis, Even with such an archaic method, we frequently get a match from the FBIL.
Taking advantage of the available technology would undoubtedly allow us to submit more fingerprints
and increase the number of matches, The FBI fingerprint check is not a mandatory required record
check, It is performed solely at the discretion of the arresting agent.

The I&NS has 2 number of other record check subsystems, most of which do not even interface
with each other, much less with those of other law enforcement agencies. There is clearly 2 nsed for
much more coordination and information sharing. Moreover, information on many non-immigrant
visitors is not entered into any databases, diminishing their utility.

Further complicating the difficult task of defermining an arrested alien’s criminal history is the
fact that it is almost impossible fo obfain criminal checks from other countries. The only foreign
eriminal records that I have ever received were from Canada.

The low amount of bonds placed on criminal aliens is another major problem in the current
system. For example, aliens who are arrested by the Border Patrol and determined to be a public safety
or flight risk are generally given a bond amount of over $25,000. That figure is entered into the

2
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appropriate space on the form I-286, Bond Determination form, and the subjoect is twmed over to the
I&NS District detention facility. While at the detention facility, an I&NS deportation officer can re-
determine the subject’s bond down to a figure as low as $500.00 or even a personal recognizance
signature. For the sake of the safety of our comumunities, this should not be allowed to happen.

Despite its flaws, the 11.S. Border Patrol retains a fair degree of respect among federa! law
enforcement agencies. It would be greatly improved if it were free to make enforcement decisions
based on the law instead of the political agenda of bureaucrats. These concerns are shared by labor and
management alike. You will hear the same concerns voiced by my former Deputy Chief Patrol Agent
who is also here to testify today.

I sincerely believe that these problems are not insurmountable, and in fact I am heartened by
the willingness of the new I&NS Commissioner to take a fresh look st some of the problems in the
organization. For example, he has recognized that the low pay structure of the Border Patrol agent
position contributes greatly fo the attrition problem, and is actively seeking funding for an upgrade. 1
am also hopeful that we can work with him to correct some of the problems that | have identified today.

We also need the assistance of Congress to obtain the resources and provide the mandate
necessary for us to do our job. The brave men and women of the U.S. Border Patrol stand ready to
secure our nation’s borders and interior areas and enforce the immigration laws of the United States.
As one of their union representatives, I stand ready to provide you with truthful answers to your
questions.
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Mr, Chairman and members of the Subcommittee. My name is Eugene R. Davis. On
January 1, 2000, I retired after spending 29 years with the Immigration and
Naturalization Service. During my tenure with the INS I served as a Border Patrol
Agent, Immigration Inspector, Special Agent, Patrol Agent in Charge with the Border
Patrol, Assistant Chief Patrol Agent, and as the Deputy Chief Patrol Agent for the Blaine
Sector at Blaine, Washington. During my years of service I spent much of the time in the
field leading enforcement operations. Those operations included working jointly with
Special Agents in the Seattle, Washington; Portland, Oregon; and Anchorage, Alaska
District offices. Because of the expertise and knowledge that I gained over my many
years of experience I have testified before the U.S. House of Representatives on two
previous occasions.

1 am honored to be here today and wish to express my sincere appreciation for giving me
the privilege of testifying. 1 enjoyed very much my vears of service. I can truly say that
most of the ficld agents that I worked with in the Border Patrol, Immigration Inspections,
and Investigations were, and continue to be, dedicated government employees who
simply want to do their jobs in the manner that they have taken an oath fo do.
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Since the horrible events that took place on September 11, 2001, I have encountered
numerous INS employees who are having a very difficult time dealing with what
happened. The emotions of these INS employees mirror those of all other American
citizens, but they go much deeper because of the sense of guilt, anger, and betrayal that
they feel towards upper INS management. These dedicated INS employees feel that if
they had been given the proper tools to do their jobs, and if they had been allowed to
enforce immigrations laws in the manner that should have been done that the events of
September 11 may not have taken place.

1 also believe this to be the case. It is my opinion thaf most of the blame as to how these
terrorists were able to come to our shores to perpetrate these evils acts was because of a
total breakdown of the Immigration policies and procedures in this country. If a building
had collapsed because of faulty construction and almost 6000 innocent people had lost
their lives accountability would be demanded. It is my sincere hope that the United
States Congress will carefully examine the collapse of meaningful enforcement efforts
within INS and will demand accountability. As various Subcommittees go about their
business of putting the INS under strict examination I hope that they will have the
wisdom to reach out to the retired District Directors and Chief Patrol Agents who will be
willing to come forward and testify. They are the real experts as to what has gone wrong
in Immigration enforcement. There are entire legions of retirees that are willing to come
forward. I believe there are also huge numbers of present INS employees willing to come
forward if the gag order they are under would be lifted. As accountability turns into
culpability I hope that Congress will see that those found to be derelict in their duties
could be removed and those found to be criminally negligent or to have performed
unlawful acts could be charged and prosecuted.

Per the request of the Subcommittee there are scveral things that I would like to address
that were areas of concern during my service with the Border Patrol.

ALIEN PROCESSING PROCEDURES AND PROBLEMS

During the last ten years that I served in the Blaine Sector we encountered a great deal of
difficulty in our efforts to effectively incarcerate and remove undocumented aliens. This
included both illegal aliens that we encountered while doing interior enforcement
operations and those whom we arrested coming across the international border from
Canada. If our agents could establish that the apprehended alien had a serious criminal
record we could usually locate a correction facility to hold him. It was extremely
difficult to locate any criminal record on third country aliens entering the United States
from Canada. Most had no identification at all, and we had nothing to go on but their
word, which was usually highly suspect. Due to the fact that they had no identification
and they were in the United States, it was impossible to remove them to Canada. Lacking
evidence of a criminal record and because of a severe shortage of funds and jail space,
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most of these arrested aliens were given a “notice to appear” or “an order to show cause,”
and they were released on their own recognizance. Before being released the processing
agent would ask the alien what his destination was and inform him that he had a
maximom of 30 days fo report to the nearest INS office for a hearing. A file was then
created and mailed to the INS District closest to where the alien said he was going. Over
the years that this policy was in effect there were literally hundreds of aliens from many
countries who were released in this manner. Many of the undocumented aliens whom we
encountered who were already residing in the country were given I-210 letters and fold to
depart the United States. During the last several years that I worked, we no longer had a
problem dealing with undocumented aliens i the interior because we were no longer
allowed to work on any interfor enforcement operations.

FAILURE TO APPEAR FOR HEARINGS BY RELEASED ALIENS

A check with any INS Distriet Office in the United States will reveal boxes and boxes of
files belonging to those aliens who were told to report to the nearest office at their
destination and who failed to appear. 1 would ¢stimate that there has been no effort to
locate 95% of these aliens. They have been allowed to simply disappear info the United
States. No one knows whether a number of these missing persons are trained terrorists
who will eventually emerge to perpetuate more acts of terrorism against innocent United
Staies citizens.

LACK OF INTERIOR ENFORCEMENT

1t is not that District Offices have been derelict in trying to locate these people. Each of
the INS District Offices has one common major problem -- a lack of manpower
resources.  Most District INS Offices are able to operate on strictly a limited reactive
basis. They cannot be proactive. It is commeon knowledge that for all intents and
purposes there is no interior enforcement of immigration laws. In most cases if you
make it past the border and are undetected or if you receive a temporary pass to make it
to the interior you are home free. The District Offices do not have adequate numbers of
enforcement staff to do what they have been tasked to do. The situation in the Seattle,
‘Washington and Portland, Oregon Districts has been placed under even greater burden
over the last several years when the Border Patrol was restricted from doing any interior
enforcement operations in areas that they had traditionally worked. This has created “no
enforcement zones™ and has also provided the delusion that apprehensions in the Blaine
Sector have dropped for a positive reason.

FINAL CONCLUSONS

In closing I would like to enter into the record my own conclusions regarding the
immigration mess that we as a country find ourselves in. For over the past two decades
there has been a flood of uncontrolled illegal immigration taking place in the United
States. This illegal immigration has occurred by people slipping across our borders and

3



72

by people coming here as visitors or students who have not gone back home. There has
been a bi-partisan neglect to really address this problem. The common denominator in
most instances, which causes this flood of immigrants is jobs. People slip across the
border one day, buy a fraudulent Social Security number on the second day, and by the
third day they are gainfully employed. It is true that many of these people are doing jobs
that many American citizens will not do, but it is also true that you cannot wink and look
the other way as an undocumented migrant worker illegally crosses the border and at the
same time screen out terrorists. Over the years there has been no one more outspoken
than I on the issue of putting additional resources along the border. On April 14, 1999, 1
testified before the House Judiciary Committee on this very subject. However, I will also
be the first to say that it will not solve our immigration problems by just putting
additional agents and technology along our borders. This is equivalent to placing
additional crewmen and a global positional system on the Titanic. INS policy in this
country is a flooded, sinking ship. In order for illegal immigration to come to a halt
Congress will have to shut off the job magnet. This will mean Members of Congress will
have to stand up to the pressure of special interest groups that are dependent on illegal
aliens that slip across the borders.

As I made reference to in my opening remarks I believe that it is imperative that
Congress addresses the issue of mismanagement in the headquarters division at INS. Ifa
Border Patrol Agent under my supervision were negligent and lost a pair of $200.00
binoculars, he was held accountable. He was disciplined and was forced to make
restitution. If a headquarters manager allows millions of dollars to be squandered on a
worthless computer system that will not work there is nothing done to him. I believe that
in most instances he is given millions of additional dollars to try again.

I am especially perplexed as I read reports that have come forth from the office of both
the present and past Inspector General for the Department of Justice. Over the last
decade they have written and published many reports outlining the mismanagement
within INS but nothing seems to change.

Over the past two months since the terrorist attacks Congress and the media have done
their utmost to examine the Taliban and the outside influences that caused September 11%
to happen. It is now time for Congress and the media to turn their attention inward to
look at the root causes that allow terroristd to arrive here. The majority of the system’s
breakdowns that have allowed this to happen lie within the framework of the
Immigration and Naturalization Service.

Please take the time and effort to correct these problems and restore effective
immigration policy.

Again thank you for the opportunity of being here. I would welcome any questions that
the Subcommiitee may have.
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EXHIBIT # 2

U.S. Departruent of Justice

Immigration and Nawralization Service

Notice to Ap

In removal proceedings under section 240 of the Immigration and Nationality Act

File No: . REFACTED

In the Mater of:

Respondent:  _ __ RED CTED

Failed To Provide

(Number, wrem, aity, sarc and ZIP codc) (Ates code 10 phone number)

{1 1. You are an arriving alien.
3 2. You are an alien present in the Unired States whe has not been admitted or paroled.
9 3. You have been admited 1o the United States, but are deportadle for the reasons stated below.

The Service alleges that you:
1. You are nof 2 citizen of national of the United States;

2, You are 2 native of Bangladesh and a citizen of Bangladesh; =S
p=rd
3. You were admitted 1o the United States at New York, New York on or about April 16, 2001 as a visitor. o
; =

4. You procured your admission, visa, other documentation or benefit by fraud or by willfully misrepresen ctiFo wit:
You used the passport of another person from India. f=)
2

4%

On the basis of the foregoing, it is charged that you are subject o removal from the United States pursuant to the following
provision(s) of law:

Section 237(2)(1)(A) of the Immigrarion and Nationality Act (Act), as amended, in that at the time of entry or adjustment of status, you &
within one of more of the classes of aliens inadmissible by the law exisgng at such time, to wit: aliens who seek to procure or have sough
srocure, or who have procured a visa, other documentation, of entry into the United States, or other benefit provided under the Act, by
‘raud or by willfully misrepresenting a material fact, under section 212(a)(6)(C)(1) of the Act.

O3 This notice is being issued after an asylum officer has found that the respondent has demonstrated a credible fear of persecution.
3 Section 235(b)(1) order was vacated pursnant to:  [J 8 CFR 208.30(6)¢2) [J 5 CFR 235.3(6)(D(v)
YOU ARE ORDERED 1o appear before an immigration judge of the United States Department of Justice at: 1155 Brewery Park,

Suite 450, Detroit, Michigan 48207 at a time and daw 1o be set. Respondent will be notified at the address provided.

(Completc Address of [maigracion Coder, Inciading Roora Nember. H sy}

on a . 10 show why you should not be removed from the United States based on the
Busy Fime)
charge(s) set forth above,
REDACTED
Eigravore and Tide of Jeeving OFAGETy
Dawe: __ April 25, 2001 Detroit, Michigan
(City 384 Sam}
EXHIBIT

See reverse for important information  Marked For, IdeRITIEaten B,
Admitted
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Form Approrsds
CHANGE OF ADDRESS PORM OM3 bo, 11050051

You mre required o notity the Exectiiva Oflioa for Immigration Review (EOIR) of any change of
address end {elephone number witfin five dayr of modng. You wik recelve notificalion as fo be
Yo, date and placs of hoarng or oter officlal correepondence at he addrass providad by you.
Fafurs 1o appear sl any hearng before an fmmigraion Judge, when notks of that hearlng or other
offctal cor was pacsonaly sacved on you of ten! {o the addrmas you , may

resUtl I ona o moce of the followirng actions:

1. K you are not sisady delained, you may be taken inlo custody by the INS and hskd for furhar
acdion.

2. H you mre In deportaion proceedings, your heardhg may be held &t your absence under Beclion
242(b} of the lmeokgration and Nationally Act, snd an onder of deportation may be entered
sgalnst you. Furhemnore you may be Inefighle for e following forms of reflef from

depodation:

a. Voluntary deparure as provklad for in 8action 242(b} of the Invnigration and Natlonafty
Acl

b. Suspension of deporialion of voluniary dopariire as providad for in Beclion 244 of be
Imerdgration and Natlonally At )

¢, Adiustment of slalus or changs of 'slafus as provided for In Section(s) 245, 248, or 243 of
it Imemigration and Nationally Adt,

3. Hyou are n axclusion proceadings;

a. Your application for admisalon fo the United Blales may be conaldened withdrawn, end
b. Your haarng may ba hekd n your sbsenca and an ordet of exciusion of deporiation
enlersd sgalnel you.

This 18 o nofify you thal my addrasa or phone nurnber has changed.

Narma Allos Faglstration Runbor
O Addwss

R NG, Sreel ApL

Clty, 8ials, Zip Code, or County ¥ other than U.8.
In Cara OF

Appioprials person, T iy
T Dale of AR Uhage Kew Telopiions Number

Honalre . Form PO
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EXHIBIT #_

Record of Deportable/Excludable Alien

CONTROL Mame ftast, B, Midde:

AGisses

e Status

q y:mewﬁa T

Neaema of Lest/Curent U.S. Employer

! Sear v Marke

Address of US. Employer

5. Addraxsiiait {rtmben Surett {Ciryl

{Sratet QoD Type of Emataymant

Alien’s Tefeptons £ | Datg of Agtian Loottion Code Satacy Fram: Yor
L |
. Provinge (Statet and Coustey of Bih Couniry of Ditranship Passport Number and Countiy of kisue

Qute, Placa, Time, and Mannar of Last Enwviariemated Erary

Status at Entry

Langth of Time Uieqaliy in US. | Status Wnan Foumt

Forgign Addressiftesidance (Number, Steget, City, Provinos {State), Countryh

Actived FromiBoarded At

Histhad of Lusation/Apprenension tAitest}

Date & Hoor Apprehended by

Visa ¥ Dats of Visa iss.fioc,

v Ul [avons

Hame or Secial Becunity Card Sacial Sacurity No.

Name, Address, and Nationstity of Speuse {Maiden Name, ¥ eppropriats

{ Number & Nationality of minor Chidren

Father's hiame, and Nationslity sod Agcess, if Tnoon

Tagothan's Prasent and Mtiten Namins, Nationality, 300 Addass, i Xnown

Nonies Gunifraperty o U.5.

TN
a

G e Smregiats possessian | Recard Checks Compisted [ ena

Tgthar tspacify !r 81 No.
frse

3 MNaos Staimed Sox Parm 143 O s O pacsTince (3wg [ gAsie
Deporation Chargets} Excluslon Groundis)
241 tat t i 3 by 283 (bt i ¢ 11287 811 i 1t iz [ it VizZizid iooow
Fiots a chedk B (he SHDTARGaTs Doxies ANy Of The folawing actions were COMRIStEd: TACS Crationts)
£ Do Lifted iNo.) £ Fogempinted 3 Phowgraphed {3 1217 Exseute
il Progiams ) Taugdulent Documants ] Griminal Record: L] Vs L] N8 iwgraton Record:  [Bes (8o
L} Sanwtions £ Sanctians N
£} Gracdtathered Alien ~ TRAVE 1 Other e {180 78R [ AF {3 Proc Deport. 3 _Prics ¥R
Smuggled Allert [} Claimed (] Verified | Assistance in Apprehension
” : a Sensors K@ Patrcl It Tareain Vehicle
{1 tand 11 water {7} Airceait Chservation Aircrat Horse Patcol Qther Obsarvation Devise {specity!
Canaband: Fungs in Possession Afien tritial Date A UST Of fran Jeqal aervices nos bews proviiad
[[rarcotivs 3 Cuwrenay Yo
£ Weapens {7 Qther ] No formal proceedings were not instiutedi
Afigt has buen sdvised of curenyrication privileges putsuent 1o & CFR 242 Mg niviad Bore
Sarrative: it dRiats 0ot shiwwn shive and whuher of na shgitie Tor specis: STRRIE program fa.t, PG, ela )
7 Continued on attached continumion pagy (Signature ad Titled
DISTRIBUTION Recerved (subject and doCURENTs] ifoport of parEss] from
Officer:
18 2

Regeiving Officurt

Form 1-213 ftey. SE4/82) N
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FY 2001
ARRESTS
BY BORDER PATROL
IN DETROIT SECTOR

2106 ARRESTED BY BORDER PATROL
-1333 VOLUNTARILY RETURNED

773 ISSUED NOTICES TO APPEAR

-_116  DETAINED OR RELEASED
ON BOND (EST.)

657 RELEASED ON OWN
RECOGNIZANCE (EST.)

7 FAILED TO SHOW FOR HEARING




80

Senate Permaneat Subcommittee
On Investigations

EXHIBIT # 7

STATEMENT FOR THE RECORD

Testimony Before the Permanent
Subcommittee on Investigations,
Committee on Governmental Affairs
U.S. Senate

United States General Accounting Office

t

GAO

“"' | S hczacrinii Ky * gy Wiq




81

Mr. Chairman and Members of the Subcommittee:

 am pleased fo be here today fo discuss Immigration and Naturalization
Service's (INS) processes for handling aliens who attempt to enter the
county illegally. The tragic events of September 11, 2001, under score
the importance of effectively controlling the legal and illegal entry of
aliens info the United States.

Aliens enter the United States legally or illegally. Generally, legal
entry requires aliens to first obtain visas at a U.S. consulate and
appropriate travel documents, such as passporis, from their own
country.! They then present themselves for INS inspection at a U.S.
port of entry. Aliens may enter legally as “immigrants” or
“nonimmigrants.” Immigrants enter for purposes of becoming lawful
permanent residents. Nonimmigrants are admitted for a specified
period of time for a specific purpose, such as fourism, business, or
schooling. Under certain conditions, nonimmigrants in the United
States may apply to INS to have their status changed fo that of
immigrant,

Aliens enter illegally by evading INS inspections. They might enter at
a port of entry and present fraudulent documents or cross the U.S.
border between ports of entry.

My testimony today draws on our prior reports and focuses mainly
on INS' processes for denying aliens entry at land and airports of
entry, including the expedited removal and credible fear processes.?

Changes in the Process of Denying Aliens
Entry Into the United States

The lllegal Immigration Reform and Immigrant Responsibility Act of
1896 (the 1996 Act), which amended the Immigration and Nationality

' Citizens of some countries do not have to obtain a visa,

z Hlegal Aliens: Changes in the Process of Denying Aliens Entry Into the United States
{GADIGGD-98-81, Mar. 31, 1998) and Hlegal Aliens: Opporlunifies Exist to improve the
Expedited Removal Process, (GAQ/GGD-00-176, Sep.1, 2000).

Page 2 GAO02-220T
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Act (INA),® as amended, was enacted September 30, 1896 (P.L.
104-208). Among other things, the 1996 Act included a new
provision, which is called expedited removal, for dealing with aliens
who attempt to enter the United States by engaging in fraud or
misrepresentation {(e.g., falsely claiming to be a U.S. citizen or
misrepresenting a material fact) or who arrive with fraudulent,
improper, or no documents (e.g., visa or passport). The expedited
removal provision, which went into effect on April 1, 1997, reduces
an alien's right to seek review of a determination of inadmissibility
decision.

In the years preceding the passage of the 1986 Act, concerns were
raised about the difficulty of preventing illegal aliens from entering
the United ‘States and the difficulty of identifying and removing the
illegal aliens once they entered this country. The expedited removal
process was designed to prevent aliens who attempt to enter the
United States by engaging in fraud or misrepresentation or who
arrive without proper documents from entering this country at our
ports of entry.

The 1986 Act also allows expedited removal orders {o be issued to
aliens who have entered the United States without being inspected
or paroled at a port of entry.* INS determined that it would not
apply the expedited removal process to aliens who attempted to
enter the United States between ports of entry or without inspection
or parole’

INS and immigration judges have roles in implementing the
provisions of the 1996 Act relating to the expedited removal of
aliens. INS’ responsibilities include (1) inspecting aliens to determine
their admissibility and (2) reviewing the basis and credibility of aliens
who are subject to expedited removal but who claim a fear of
persecution if returned to their home country or country of last

38 U.S.C. 1101, et seq.

¢ The 1996 Act only permits INS to issue expedited removal orders against
aliens who have been in the United States for less than 2 years.

® parole is a procedure used to permit an alien temporary entry into the United
States, for emergency reasons or when in the public interest.

& For this testimony, we use the term “home country” in referring to the aliens’

Page 3 GAO-02-2207
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residence.’ Aliens can request that immigration judges review INS’
negative credible fear determinations. Immigration judges, who report
to the Chief Immigration Judge, are in the Executive Office for
Immigration Review (EOQIR), within the Department of Justice. The
immigration judges are located in immigration courts throughout the
country.

Before the 1896 Act, aliens who wanted to be admitted to the United
States at a port of entry were required to establish admissibility {o an
inspector. This requirement remains applicable under the 1996 Act.
Generally, aliens provide inspectors with documents that show they are
authorized to enter this country. At this primary inspection, the INS
inspector either permits the aliens fo enter or sends the aliens for a more
detailed reviéw of their documents or further questioning by another INS
inspector. The more detailed review is called secondary inspection. In
deciding whether fo admit the alien, the INS inspector is to review the
alien’s documents for accuracy and validity and check INS’ and other
agencies’ databases for any information that could affect the alien’s
admissibility. After reviewing the alien’s documents and interviewing the
alien at the secondary inspection, the inspector may either admit or deny
admission to the alien or take other discretionary action. INS can prohibit
aliens from entering the United States for a number of reasons (e.g.,
criminal activity or failing to have a valid visa, passport, or other required
documents). Inspectors have discretion to permit aliens to withdraw their
applications for admission and depart.

Exclusion Process Before Implementation of the 1996 Act
Before the April 1, 1997, enactment of the expedited removal process,
the INA authorized the Attorney General to exclude certain aliens from
admission into the United States. Aliens whom inspectors determined to
be excludable from this country generally were allowed either to (1)
withdraw their application for admission and return to the country from
which they came or (2) appear for an exclusion hearing before an
immigration judge. During this hearing, aliens who said they had a fear of
persecution if they were returned to their home country could file an
application for asylum. The immigration judges’ decisions could be
appeaied to EOIR’s Board of Immigration Appeals, which is a

home country or their country of last residence.

Page 4 GAO-02-220T
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quasijudicial body that hears appeals of INS’ and immigration judges’
decisions. Furthermore, the alien could appeal Board’s decision through
the federal court system. The scope of the federal court’s review was
limited to whether the government followed established procedures.
Aliens who were excluded from entering the United States under this
process generally were barred from reentering this country for 1 year.

Expedited Removal Process After the Implementation of

the 1996 Act

Under the 1996 Act, an INS inspector with supervisory approval,
instead of an immigration judge, can issue an expedited removal
order to aliens who (1) are denied admission to the United States
because they engage in fraud or misrepresentation or arrive without
proper documents when attempting o enter this country and (2) do
not express a fear of returning to their home country. INS is fo
remove the alien from this country.” Aliens who are issued an
expedited removal order are barred from reentering this country for
a minimum of 5 years, which is the same sanction that would be
imposed by an immigration judge.

The expedited removal provision also established a new process for
aliens who express a fear of being returned to their home country
and who are subject to expedited removal. Inspeciors are to refer
such aliens to INS asylum officers for an interview to determine
whether the aliens have a credible fear of persecution or harm if
returned to their home country. This is called a credibie fear
interview. The term “credible fear of persecution” is defined by
statute as “a significant possibility, taking into account the credibility
of the statements made by the alien in support of the alien’s claim

7 There are other reasons why INS may find an alien inadmissible (e.g., criminal
activity). However, expedited removal orders can only be issued to aliens whom
INS finds inadmissible because the aliens attempted to enter the United States
by engaging in fraud or misrepresentation or arrived without proper documents at
the U.S. ports of entry. If INS includes any other charge against an alien, the
alien cannot be processed under expedited removal procedures. INS is not
required to charge an alien with all of the grounds under which it finds the
alien inadmissible. With its new authority under the 1996 Act to issue expedited
removal orders, INS' guidance fo its inspeciors states that, generally, if aliens
are inadmissible because they attempted to enter the United States by engaging
in fraud or misrepresentation or arrived without proper docurnents, additional
charges should not be brought, and the alien should be placed in the expedited
remaval process.

Page 5 GAO-02-2207
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and such other facts as are known to the officer, that the alien
could establish eligibility for asylum under Section 208" of the INA.

Generally, the 1996 Act requires INS fo detain aliens who are
subject fo expedited removal and who express a fear of persecution
or torture until they are removed from the country or permitted fo
remain in the country.® These aliens are initially detained at the port
of entry during the inspection process and then transported to a
detention facility to await an interview by an asylum officer, unless
release® is required to meet a medical emergency or legitimate law
enforcement objectives. If an asylum officer determines that the alien
has a credible fear of persecution or torture, detention is no longer
mandatory. The INS district director, chief patrol agent, or officer in
charge has the discretion to refease such aliens for whom an
asylum officer determined that a credible fear existed, provided there
is a determination by an INS district officer that the alien is likely to
appear for the removal hearing and does not pose a risk to the
community.

INS Was Generally in Compliance With the
Requirements of the 1996 Act

In our Septerber 2000 report, we stated that our review of
documentation in the case files of aliens who had been processed for
expedited removal indicated that INS inspectors were complying with the
requirements of the expedited removal process in almost all cases at Los
Angeles, John Fitzgerald Kennedy, and Miami airports and the San
Ysidro port of entry. These requirements include the inspectors’ taking
aliens’ sworn statements and asking aliens if they had a fear of returning
to their home country, supervisory oversight, and having the aliens sign
their sworn statements. We identified some cases where the supervisors
did not sign removal orders, but documeniation indicated that
supervisors’ concurrence was obtained by telephone, which is consistent

5 Generally, aliens who are subject fo expedited removal and do nol express a
fear of persecution or torture are fo be detained until they are removed from the
country.

® This is parole of aliens info the country either on bond or on their own
recognizance.

Page 6 GAD-02-220T
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with INS policy.

In addition, we reported that our review of internal controls at INS' Los
Angeles, Miami, and New York Asylum Offices revealed that asylum
officers generally complied with requirements, including documenting that
mandatory paragraphs were read to the aliens during the interview
process and that dccumentation in the aliens’ files indicated that
supervisors’ review took place. We also found that the asylum officers we
surveyed were satisfied with the required training INS provided. Finally,
our review showed that the headquarters quality assurance team
responsible for reviewing all negative (as well as some positive)
determinations was performing these reviews and providing feedback to
the asylum offices on their results.

INS Released Many Aliens, and Many of Them
Did Not Appear for Their Hearing

INS has the discretion to release from detention aliens for whom an
asylum officer determined that a credible fear existed. its policy favors
releasing such aliens provided it determines the aliens are likely to
appear for the removal hearing and do not pose a risk to the community.
In our September 2000 repart, we pointed out that in response to our
survey, 29 of 33 INS district offices reported that in fiscal year 1999, an
estimated 78 percent of such aliens were released to await their hearing
before an immigration judge, although some differences existed in district
office detention practices. Subsequent to our review, INS issued
guidance to promote more consistent decisions about releasing aliens
among district offices.

INS’ Policy Favors Releasing Credible Fear Aliens
Provided They Meet Certain Conditions

Once an asylum officer determines that aliens have a credible fear of
persecution or torture, INS’ Qctober 1898 Detention Use Policy favors
releasing of such aliens after the district director or certain other INS
officials determine that the aliens will likely appear for their removai
hearing and will not pose a danger to the community. INS district offices
reported to us that in fiscal year 1999, 3,432 (or 78 percent) such aliens
were released. In responding to our survey, nearly all district offices told
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us that they considered the alien’s criminal history and/or community ties
as important factors in making the decision to release or detain the alien.
Subsequent to our review, INS issued regulations to clarify that
headquarters and regional managers have authority to make detention
decisions.

INS’ October 1998 national detention policy and priority system has four
categories of aliens for the purpose of making detention decisions.

Category 1 includes aliens who are for the most part required to be
detained (e.g., aliens chargeable as terrorists or aliens convicted of
aggravated felonies).

Category 2 includes aliens who are removable because of national
concerns ‘or having engaged in alien smuggling.

Category 3 includes aliens whom INS apprehended at a work site and
had committed fraud in obtaining employment.

Category 4 includes aliens in cases when asylum officers determined
that they had a credible fear of persecution or torture and as a result
were referred to immigration judges for full removal proceedings.

Under INS' detention policy, the categories are sequentially prioritized
(i.e., aliens in category 2 generally should be detained before aliens in
category 3). INS requires aliens who express a fear of persecution or
torture to an INS inspector at a port of entry to be detfained unless
release is required to meet a medical emergency or legitimate law
enforcement objectives, such as serving as a witness. If an asylum officer
determines that the alien has a credible fear of persecution or torture, the
alien is t0 be placed in removal proceedings before an immigration judge
where he or she may present a claim for asylum. At this point, the alien is
placed in category 4 and can be released at the discretion of the district
director or certain other INS officials.

Under this priority system, these INS officials have discretion in their
implementation of the detention policy. INS requires the reasons for the
detention decision to be clearly documented in writing and placed in the
alien’s file if a custody determination is not in keeping with its policy. INS’
policy favors releasing aliens in cases when an asylum officer determined
those aliens to have a credible fear of persecution or torture, provided
that the aliens do not pose a risk of flight or danger to the community.

Guidance for making a release decision is found in regufations. in part,

the regulations state that the district director may require reasonable
assurances that the alien will appear at all hearings. They also state that
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the aliens do not have to meet all the factors listed in the regulations to
be released. The factors to ensure appearance include the alien posting
a bond, having community ties, or having to meet such conditions as
periodically reporting to INS their whereabouts. The guidance concludes
by stating that the district director should apply reasonable discretion in
making detention decisions.

In responding fo our survey, district offices identified several factors that
they considered in making release or detention decisions regarding aliens
in cases when an asylum officer determined those aliens fo have a
credible fear of persecution or torture. They are required to determine if
the aliens are likely to appear for their removal hearings before an
immigration judge and are not a danger to the community. However, one
district office reported only considering the aliens’ family ties or
sponsarship, whereas officials at another district office sald that they
considered eight different factors in making the decision to release or
detain.

While indicating compliance with INS' detention guidance, 28 district
offices in our survey reported other factors they considered when making
release or detention decisions. These factors included community ties,
such as evidence of family or friends in the United States or sponsorship
of religious or charitable groups, and criminal history check against law
enforcement databases. One district office reported that since asylum
officers were determining that aliens had a credible fear of persecution or
torture 99 percent of the time, it did not consider the asylum officers’
findings to be a viable prescreening process or useful in making detention
decisions. A port director made a similar comment. Ancther district
responded that they deferred to the determination made by the asylum
officer (i.e., the district office released the alien if the asylum officer
determined that the alien had a credible fear of persecution or torture).

A Significant Number of Released Aliens Are Not
Appearing for Their Removal Hearings

In those cases when an asylum officer determines that an alien has a
credible fear of persecution or torture and the alien is released from INS
custody, the alien is required to appear at removal hearings before an
immigration judge. At the removal hearings, aliens are o present their
claims for asylum, and the immigration judge is to rule on the merits of
the claim. Those aliens whose claims are denied are to be removed from
the country and returned to their home country. In using a joint INS and
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EOIR database, we found that 7,947 aliens were found to have a credible
fear of persecution or torture between April 1, 1997, and September 30,
1999. As of February 22, 2000, of the 7,947 aliens, 5,320 aliens were
released from INS custody. Of these 5,320 aliens, 2,351 aliens received
an immigration judge’s decision. Of the 2,351 aliens, 1,000 aliens (or 42
percent) did not appear for their removal hearing before an immigration
judge. In all 1,000 cases in which the alien did not appear for their
removal hearing, immigration judges ordered them removed from this
country in absentia.

It should be noted that many of the 5,320 cases involved aliens who had
appeared for their initial removal hearing and were scheduled for
subsequent hearings to determine if they should be granted relief from
removal (e.g., granted asylum). EOIR officials told us that as more of
these cases are completed over time, a greater percentage of aliens will
appear for their hearing, which will result in a lower in absentia rate. They
estimated that when all the cases are completed, the failure-to-appear
rate would fall from 42 percent to as low as 25 percent.

Many Aliens Who Changed Removal Heating Location
Were Not Appearing for Their Hearings

In those cases when an asylum officer determined an alien to have a
credible fear of persecution or torture and the alien was subsequently
released, the alien can ask an immigration judge for a change in removal
hearing location. According to an EOIR official, immigration judges’
decisions to grant aliens’ requests for a change in the hearing location
are done on a case-by-case basis. Further, according fo the Chief
Immigration Judge, before a change of location may be granted, an
address where the alien will reside must be provided to the immigration
judge.

We reported in September 2000 that many aliens who requested a
change in removal hearing location failed to appear at their hearing. Our
analysis of the INS and EOIR data from April 1, 1997, through fiscal year
1999 showed that 3,695 of the 5,320 aliens who were released received
a change of location for their removal hearing. Of those 3,695 aliens,
1,467 aliens had a decision made by an immigration judge. Of the 1,467
aliens, 557 aliens {(or 38 percent) were ordered removed in absentia
because they failed to appear for their removal hearings. During our
discussion with immigration judges in New York City, they said that the
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records of some aliens who received a change of hearing location to New
York from Los Angeles contained incorrect information, such as
nonexistent addresses as their residences.

Many Aliens Are Not Filing Asylum Applications

To determine whether or not aliens who claimed fo have a fear of
persecution or torture pursued their claim of asylum, we reviewed the rate
by which claimants failed to file applications for asylurn. Generally, these
aliens have 1 year from their arrival to file an application showing their
intent to request asylum.

Our analysis of the joint INS and EQIR database showed that since the
inception of the expedited removal program on April 1, 1997, through
fiscal year 1999, 7,947 aliens were determined to have a credible fear of
persecution or torture. Of these 7,947 aliens, 3,140 aliens had not filed
for asylum, as of February 22, 2000. Of the 3,140 aliens who had not
filed, 1,338 {or 43 percent) aliens missed the 1-year required filing
deadline and as a result, generally may not be able to file for asylum. In
addition, 1,239 of the 3,140 aliens who did not file an asylurn application
were subsequently ordered removed by an immigration judge.

In our September 2000 report, we concluded that many aliens may be
using the credible fear process to illegally remain in the United States. In
addition, our analysis showed that aliens who requested and received a
change of location of their removal hearing did not appear for their
hearings. Accordingly, we recommended that the INS reevaluate its
policy for when to release aliens who have a credible fear of persecution
or torture, and that INS and EOIR work together to establish a system to
provide better information from the aliens when they request a change of
venue of their removal hearing. The Department of Justice agreed with
our recommendations and said that it is are studying how to address our
recommendations.

INS’ Processes for Denying Aliens Entry
Between Ports of Entry and Without Inspection

As previously mentionad, INS decided not o subject aliens who attempt
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1o enter the country between ports of entry or without inspection to the
expedited removal process. Instead, once an alien is apprehended,
generally by the Border Patrol, INS usually takes one of three courses of
action—voluntary return, voluntary departure, or removal proceedings.
Under each action, INS conducts a background check of the alien at the
time of apprehension. INS decides which action to take on a case-by-
case basis and would permit the alien to voluntarily return or depart if, for
example, the alien had no criminal record or history of illegal attempts to
enter the country.

Under the first course of action, an apprehended alien can request INS to
permit him or her to voluntarily return to their country. By permitting the
alien to voluntarily return to their country, the alien would not be subject
to any penalty or fine. But if they want fo return to the United States their
subsequent visa applications may note that they had previously entered
the country without permission. Voluntary return is to take place
immediately after the alien’s background is checked, and the alienis to
remain in INS custody until returned.

Under the second course of action, INS may permit an alien fo
voluntarily depart the United States within a period not to exceed
120 days following apprehension. An alien granted voluntary
departure is not kept in INS custody. The alien is responsible for
making his or her own departure arrangements. The alien is to
provide documentation confirming their departure. If INS does not
receive such documentation, it can initiate enforcement actions.
Further, failure to comply can result in penalties to the alien.”

Under the third course of action, INS can place aliens in a removal
hearing before an immigration judge. This action could result in a
penalty that would limit the alien’s ability to reenter the country in
the future. During removal hearings, aliens can apply for relief from
their removal (e.g., apply for asylum). INS can detain aliens during
the removal hearing process or release the aliens on bond or on
their on recognizance. In deciding whether or not to detain the
aliens, INS considers such factors as the likelihood that the aliens
will appear for their removal hearing or whether aliens present a
danger to the community.

™ Section 240B of the INA, 8 U.S.C. 1229 c¢.
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Mr. Chairman, this completes my statement. | would be pleased to
answer any guestions that you or other members of the Subcommittee
may have.

Contact and Acknowledgment

For further information regarding this testimony, please contact Richard
M. Stana at (202) 512-8777. James M. Blume made key contribution to
this testimony.

{440099)
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CARL LEVIN COMMITTESS:
MICHIGAN ARMED SEBVICES
GOVERNMENTAL AFFAIRS
RusseLs, Bovars Orvics Sunome SMALL BUSINESS
WasuinaTan, DX 20610 1% vt x
o0 TeA8221 @3 Eﬁ I% % . .
i nl { o tﬂ [Eg 5 Kna{g Seaate Permanent Subcomitiee
WASHINGTON, DC 20810 Qo [avestigations
EXHIBIT #

QOctober 19, 2001

Ms. Brenna Neinast
Assistant Chief Patrol Agent
United States Border Patvol
Detroit Sector

fax 810-307.2171

Dear Assistant Chief Neinast:

Thank you for taking time out to meet with us. Your assistance has been helpful. As we
discussed this morning, Senator Levin would like to obtain the following information (see
attachment) pertaining to recent Border Patrol arrests in Michigan. We appreciate your offer to
provide the information to us regarding arrests from Septemnber 1, 2001 wntil October 18, 2001
by Monday, October 22, 2001. We understand that you will need to make a request to Border
Patrol’s regional headquariers to provide assistance in gathoring this information for all Michigan
Border Pawol arrests during fiscal year 2001, and that you will advise us before Monday, October
22, 2001 if a more formal request for this information is required.

Please don’t hesitate to call Cassandra Woods (313-226-6020) or me (202-224-9164 or
202-344-6835), if you need further information regarding this request. Again, we appreciate your
cooperation.

Sincerely,

/M/W
a

Bryan
Legislative Assistant
Senator Carl Levin

STATE OFFICES
DETHOIY ESCANABA GRANG BAPIS LANSING SAGINAW SOUTHEATE TRAVERSE CITY. VBARREN
T A A, o FEDERAL BOMG ¥ Town 9100 Nowrae . w
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Border Patrol Arrest Data

1 Number of individuals arrested by Border Parol in Michigan in F'Y2001
2. For each arrest

Date of arrest
Location (station)

3. Prisoner information

Age (approximate)
Sex

Nationality
Offense charged
Criminal history

4. Disposition of arrest
Voluntary return to Canada
Voluntary return to Mexico
Notice to appear, released on recognizance
Notice to appear, with bond (bond level)
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V1.5, Deparuoent of Justice
Immigration and Naturalization Seovice
{18 Border Patral

Detrair Sector Headgiorters

P, O, Box 450040
eifivids ANGE, MI $5045-0040

Cetober 22, 2001

Ms. Cagsandra Wonds

Stare Director

477 Michigan Ave,, Room 1860
Dewoil, MI 4822

Tiear Mz, Wiondf

Amacked are the glatistics you heve requested from September 1, 2001 twongh October
18, 2001,

B

Some of the abbreviations used in the docoment are explained helow.
CHARGES

PWA ~present without admission for an alien who fllegally entered.

Overstay- an alisn who entered with documents and did not leave a5 scheduled.

Crimingd- an imomigrant who bas viclated stains through a serions criminad conviciion.
TISPOSITION

VIR - voluntary return to country of origin

O/R. ~ released on own rocognizance

No Bond — atien held withont bond or wha is ineligible for bond
CRIMINAL HISTORY

OUIL ~ operating under the influence of liguor

C8C - erinadnal sexual conduct

CCW- caryying 8 concesled weapon

1 hope this information is of assierance 1o you. Do not hesitare to eall if you have questions.

Sincercly,

e
e
Brenma I, Neinast
Assistant Chisf Pateol Agent
Detroit Sector



96

TDETEDITT EveTiiad

a7l 9 ™M MEXICO PWaA VIR ASSAULT
g2 24 M| MEXICO PWA VR | MO CRBMINAL RISTORY FOUND
a2 kol M| MEXICO FWA VR | ROCKTMMINAL HISTORY FQUND
573 &7 M | MEXICO PWA | VAR | NOCRIMINAL HISTORY FOUND
%3 24 ™M MEXICO WA YR NO CRIMINAL HISTORY FOUND
913 £ M | MEXICO WA [NO BOND| NO CRIMINAL FISTORY FOUND
%74 M 1 URKRAINE JOVERSTAY] O/R | NOCRTMINAL HISTORY FOUND
$i6 2 M | MEXICO PWa VAR | NOCRIMINAL HISTORY FOUND
36 T F | CaNaDa | WA ViR | NOCRIMINAL FISTORY FOUND
%8 48 M | CANaDa PWA VR | NOCRIMINAL HISTORY FOUND
o8 L M COSTARICA  Pwa. OR | NOCEDMINAL FISTORY FOUND
98 31 M BUATEMALA  PWA O/% | NOCRIMINAL HISTORY FOUND
%49 % »  ECUADOR; Pwa O, | NO CRIMINAL BISTORY FOUND
B 3% M GUATEMalal  PWa QM | NG CRIMINAL HISTORY FOUND
FE) 18 M COSTARICAL  PWa QR | NO CRIMINAL HISTORY FOUND
L 30 M COSTARICA]  Pwa O/R | NOCRIMINAL HISTORY FOUND
9/10 20 M | MEXICO PWA VIR TRAEFIC VIOL.
9710 i) M GUATEMALAL  PWA O/R | NO LOUIMINAL HISTORY FOUND
9/18 22 M | MEXICO PWa VAR | NOCRIMINAL HISTORY FOUND
§r15 26 M} MEXICO PWA VR ] NOCRIMINAL FUSTORY FOUND
o |2 M | MEXQCO | PWA VR | NO CRIMINAL HISTORY FOUND
Ty 2 M| MEXICO ) Pwa VAR NOCRIMINAL HISTORY FOUND
%17 27 v | oaExco | opwa VR | NO CRIMINAL FESTORY FOURD
gap p 2% O] ALBANIA ] PWa O/R. | NO CRIMINAL HISTORY FOUND
9725 W F ALBANLIA PR OR | NO CRIMINAL FISTORY FOUND
B B S M | CANADA | PWa VIR TOT CANADA-WARRANT
ton 20 M| MEXICO TWa O HIT & RUN DISMISSED ¢
a1 20 M MEXCO FWA Ok THT & RUN DISMISSED ?
106 1 M | MEXICO PWA Ok | NO CRIMINAL HISTORY FOUND
1007 3 M | MEXICO PWa Ok | NO CROMINAL BISTORY FOUND
10713 » M INDIA . PWA QR | NO CRIMINAL HISTORY FOUND
1013 38 ¥ MDA PWA O/R | NCCRIMINAL HISTORY FOUND
w43 el ¥ INDIA PR A O | NO CRIMINAL HISTORY FOUND
1042 e M INDIa PWA O/ | NO CRIMINAL RISTORY FOUND
W43 32 M [ROMANIA | PWA O | NOCRIMINAL HISTORY FOUND
1012 3z M| LEBANON [OYERSTAY] 310,000 | FRDERAL PROS. S USC 1334
Hl 28 M LEBANON G  PFWa ! 510000 | FEDERAL PROS.§ USC 1324
10717 M | CoNaDa WA V/R | NO CRIMINAL HISTORY FOUND
J—
i
OoT 2 el BIR 37 2T PAGE. 85




97

(RIS S IS ST T

97 M ] MEXICO | Pwa VR TRAFFIC VIOL.
A ™ MEXICO PWA OfR TRAFTIC VIOL.
91 M MEXICO PRA VR NG CRIMNAL BISTORY FOUND
92 B INICARAGUA Pwa QR PENDING OUIL CHARGES-
ar M | MEXXO WA ViR TRAFFIC VIOL.
o3 M [CAMBODIA! CRIMINAL INO BOND AGG. FELON, ROBBERY, FELONY ASSAULT
43 M | MEXICC PWA INOBOND|  AGG. FELON.FEDERAL FROS. PENDING 1326
/% 4 MEXNICO PWA  IND BOND DOMESTIC VIOLENCE
95 M| MEXICO PWA VR TRAFFIC VIOL.
95 M | MEXICO PWA ViR OPEN CONTAINER
Gis M MEXICC PWA VIR PENDING ASSAULT CHARGES
577 M | MEBXICO | PWA ViR NO CRIMENAL SISTORY FOUND
97 M jouaTEMALAl  PWa  INOBOND TRAFFIC VIOL.
9% M| MEXICO PWA VK Oull.
35 M | MEXxICO | PWa  [NOBOND UL
2114 M | MEXICO PWA OR PENDING OUIL
3 10 M MEXICO PWA ViR TRAFFIC VIOL.
| 90 M | MEaICO PWA  [NOBOND TRAFZIC VIOL.
ol M| MEXICO | PWa VR POSS/SALE MARUUANA DISMISSED
-8413 W MENIS PN ViR WL
912 M MEXICO B VIR OUIL
L9712 H g M MEXICO TWA . VIR, TRAFFIC VIOL,
3 23 M | MEXICO | PWa  [NOBOND DOMESTIC VIGLENCE
13 2 M | MEXICG | PWa VAR OPEN INTOX.
"9i13 ozl M MEXICO TWA R QOPEN INTCX.
onsLoos M | MEXICO WA VIR, PENINNG OUIL
sy | om M| MEXICO | PWa ViR PENDING OPEN BNTOX
9k 2 M | MEXICO WA ViR OUNL
14 ! S M | MEXICO PWA ViR TRAFFIC VIOL.
sas | o2 M | MBXYICO WA R NO CRIMINATZ HISTORY FOUND
B1S o4 M MEXICO WA i i ouIL
15 e F | MEXICO PWA. QIR NO CRIMANAL HISTORY FOUND
i A M | MEXICO PWA oR NO CRIMINAL HISTORY FOUND
si17 ] 41 M | MEXICO PWa R PENDING OUIL
91t | on M | MEXICO PWA R PENDING OUIL
s19 1 18 | M | MEXICO | IWA ViR, TRAFFIC VIOL.
150% 2 M | MEXICO | PWA VIR PENDING OULL
FSiig 2 M | MEXICO | PWA OfR QUIL
(91 e M| MEXICO PWA OR PENDING ASSAULT
e o M | MEXICO FWA  INOROND cses®
8721 | M ] MEXICO | PWa VR PENDING OUTL
NI o M| MEXICO | PWA ViR PENDING QUIL
9n 1.y M| MEXICO | EwA VIR MISDEMEANOR LARCENY
15724 POF | MEXICO | Pwa OR RETAIL FRAUD
fore M GUATEMALA  PWa OR PENDING QUL
(827 | M |mexico| pwa OR DISORDERLY
39727 i M| MEXICO PWA ok ounL
928 i F PERU  [QVERSTAY| OR NO CRIMINAL HISTORY FOUND
o233 3 p M PERU  {OVERSTAY! o NO CRIMINAL HISTORY FOUND
528 A M PERU |OVERSTAY| OR |-
9129 21 M} MEXITO | PWa OR UNLAWFUL ENTRY DISMISSED
5728 ) l M MEXICO PR OR PENDING 0SC 3
129 35 M | MExc PWa oR TRAFFIC ¥10L.
tgi2e kY M | MEXICO | CRIMINAL [NOBOND POSS/SALE COCAINE
N

DT 26 L 12034 BB 387 2171 PREE. 86



nHony
a7

197 §

Hil%:

[ gt S S

MEXICO
MEXCO
MEXICO
MEXICO
MEXICO
MEXICO
MEXICO
MEXICO

98

NO BOND
NO BOND
iR
NO BOND
ViR
R
QR
VR
NO BOND
WO BOND
OR

Ok
NG BOND
NOBOND

fe N

.q‘;;;}AU},T
3¢ £ WMRIOR.
OUIL

MINOR I POSSESSIONALCOHOL
QUL

TRAFFIC VIOL.
BUSE 1335 CONVICTION
AGC, FELON- FED. PROS, 1325
QUIL

AGD, FALOMNPED PROS. 1328
TRAFFIVIOL.
TRAFFIC CRARGES DISMISSED
TRAFFIC VIR,
FENTIONG QUL
DOMESTIC VIOLENCE
AGO. FELON-FED, PROS. (326
ouUL,
UL
OuL.
CHO P
CSCDUMESTIC VICL, DISMISSED




99

PET Hgpred STETRM

g2 % M MEXICG PWa oR PENDING QUIL

572 3 M | MERICO JOVERSTAY! OR | NOCRIMINAL JISTORY FOUND
973 3 ML MERICO PWA OR | NO CRIMINAL HISTORY FOUND
543 ) M| MEXCO PWA. OR | NOCRIMINAL FISTORY FOUND
373 32 M| MEXICO PWA R | NOCRIMINAT HISTORY FOUND
93 5 M| MEXICO WA OR | NO CRIMINAL HISTORY FOUND
914 a4 M | MEXICO PWA OR | NOCRIMMNAL HISTORY FOUND
95 40 M| MEXICO PWA OR | NO CRIMINAL HISTORY FOUND
945 32 M| MEXICO PWa- O | NOCRIMINAL HISTORY FOUND
o 23 M | MEXICO PWA Off | NO CRIMINAL HISTORY FOUND
/5 % M | MEXICO FWaA  |NOBOND| NO CRIMINAL HISTORY FOUND
o5 2% M | MEXQCO PWa OR | NOCRIMNAL HISTORY FOUND
§/5 25 M| MEXICO WA OR | NO CRIMINAL HISTORY FOUND
975 37 M | MEXICO PWA OR | NO CRIMINAL FISTORY FOUND
/6 22 M | MEXICO PWA VR | NOCRIMINAL HISTORY POUND
96 23 M| MEXZICD PWA VAR | NO CRIMINAL HISTORY FOUND
o5 42 M | MEXICO PWA VR | NO CRIMINAL MISTORY FOUND
96 38 M | MEXICO PWA VA | NO CRIMINAL HISTORY FOUND
9 . 3 M | MEXICO PWA VR | NO CRIMINAL HISTORY FOUND
S5 | 34 M MEXCO PWA ViR | NOCRIMINAL HISTORY FOUND
o6 W] M| MEXICO WA OR | MO CRIMINAL IRSTORY FOUND
95 33 F MEXICO WA OR | O CRIMINAL HISTORY FOUND
96 o5t M | MEXICO PRA VA | NO CRIMINAL HISTORY FOUND
6 M| MENKCO PWA  INOBOND| 5 USC 1325 CONVICIION

57 26 M| MEXICO WA OR | NO CRIMINAL HISTORY FOUND
57 4 ¥ | MEXICO WA VR | NO CRIMINAL HISTORY FOUND
o7 23 M| MEXICO WA VR | NO CRIMINAL HISTORY FOUND
97 24 M ] MEOCO | PWA VIR | NO CRIMINAL HISTORY FOUND
M7} oag M MEXICD PWA V/R | NO CRIMINAL RISTORY FOUND
97 . 2% M MEXICO PWA V& | NO CRIMINAL HISTORY FOUND
&7 2z M PWA VAR | NG CRIMINAL BISTORY FOUND
32 M PW4 NOBOND; NO CRIMINAL HISTORY FOUND
70 ;M PO O/} | NO CRIMINAL HISTORY FOUND
916 , F PEA O/F | NOCRIMINAL HISTORY FOUND
911 | M WA OR | NO CRIMINAL HISTORY FOUND
) M PWA OR | NO CRIMINAL HISTORY FOUND

11 M PWA OR | NOCRIMINAL HISTORY FOUND

911 M PWA O/R | NO CRIMINAL HISTORY FOUND
9116 M | MEXICO PWA OoR |- TRAFFIC VIOL.

917 M | MEXICO Pwa  [NOBOND| CCW, OPEN INTOX DISMISSED
518 M YUGOSLAVA . OVERSTAY] WR  |TRAFFIC VIOL, KODNAP-DISMISS
9721 M | YEMEN [OVERSTAY! OR | NO CRIMINAL HISTORY FOUND
9121 M | MEXICO PWA O/R | NO CRIMINAL HISTORY FOUND
9:23 F | CANADA PWA VR THEFT-CANADA

@23 § M | MEXICO | PWA INOBOND UPEN INTOX.

1972 HE 3 PUSSIA OVERSTAY] OR | NOCRIMINAL HISTORY FOUND
103 bom j vExco | orwa OR | NOCRIMINAL HISTORY FOUND
1079 M | MEXICO A |NOBOND TRAFEIC VIOL.

109 M | MEXICO PWA OR | NO CRIMINAL HISTORY FOUND
1011 M [ELSALVADORIOVERSTAY! O/R ] NO CRIMINAL HISTORY FOUND
w1 1 M} MEXICO PWaA V/R | NO CREMONAL HISTORY FOUND
1017 2 | M | MEXICO PWA ViR TRAFFIC VIOL. DISMISIED
10117 2 1 M PBuaTevalal Pwa OR | NOCRMINAL HISTORY FOUND
16417 3o M MEXKO . WA VR | NO CRIMINAL HISTORY FOUND

; !

OCT 28 T8 s 818 3

i
[\
b

171 POGE. BE



100

ViR
VAR
VR
NO BOND

1

STRTRA

oug
OULL

OULL
BURGLARY, NARCOTICS

81§ 287 2171

PARGE. 33



101
TRsprert SteTikd
/1 14 | ¥ BULGARIA] Pwa | OR
81 32, M | MEXICO | PWa VR
40 M| MEXCD TWA YR
3 | M | MuKo | Pwa | VR
® - M | DD PVERSTAY! DR
i M| MmO | PWa ViR
: M | MEXCO | Fwa ViR
M [HONDURAS: PWA R
b oM | MEXICO | PWa [NOBOND
S 1M | MEXICO WA [NOHOND
5 ;M | MEXICO | PWa  [ROBOND
51 M| MEXICO | PWa VR
B M| MEECO | FWA ViR
B M | MEXICO | PWA Ok
1 ‘[ M | MEXICO | Pwa ViR
16 | M | MEXICO | Twa ViR
k43 | E o} MEXICO PWa VIR
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P bopw ViR,
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|

WO CRIMINAL HISTORY FOUND
SHOPLT TING-DISMISSED
TRA¥PIC VIOL.
ASSAULT-DISMISSED
QUL
TRAFFICVIOL.
TRAFFIC VIOL,
DOMESTIC VIOLENCE
AGG. FELON FED. PROS 1326
AGG. FELON FED. PROS 1326
OPEN CONTAINER
QuIL
NO CRIMINAL TUSTORY FOUND
NO CRIMINAL HISTORY FOUND
NO CRIMINAL HISTORY FOUND
NO LRIMINAL BISTORY FOUND
NQ CRIMINAL BEISTORY FOUND
NCCRRMINAL HISTORY POUND
NO CRIMINAL BISTORY FOUND
NO CRIMINAL KISTORY FOUND
NO CRIMINAL HISTORY FOUND
NO CRIMINAL HISTORY FOUNDY
NO CRIMINAL HISTORY FOUND
NO CRIMINATL BISTORY FOUND
OUTL
DISORDERLY CONDUCT
MINOR IN POSSESSION/ALCOROL
TRAITICVIOL.

NO CRIMINAL HISTORY FOUND
NO CRIMINAL HISTORY FOUND
NO.CRIMINAL HISTORY FOLND
KIDNAP & CRIMES OF VIOLENCE
RO CRIMINAL HISTORY FOUND

POSS. COCAINE DISMISSED

BI@ 3R7 2171 PAGE. 18
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DETROIT SECTOR: FY 2000 DATA

MONTH

DESCRIPTION

Deportable
Aliens

Apprehended

Dep.
Aliens:
Minors

Dep.
Aliens:

Females 1/

Dep.
Aliens:
NTAs

1999
t. 1999
+. 1999
. 1999
t. 1999
1999
{, 1999
. 1989

CANADA

CHINA PEOPLES REPUBLIC OF
DOMINICAN REPUBLIC
ELSALVADOR
GUATEMALA
HONDURAS
INDIA
MEXICO

13

- 00N A G

| Oct-99 Total|

Nov. 1999
Nov. 1999
Nov. 1999
Nov. 1999

~ Nov. 1999
vNov“1999
Nov, 1999
Nov. 1999
Nov. 1999
Nov.“1999
1999

Nov. 19
Nov. 1999

CANADA
CHILE

CYPRUS
ECUADOR

EL SALVADOR
GEORG
GUATEMALA
HONDURAS
LIBYA
MEXICO
VENEZUELA

CHINA PEOPLES REPUBLIC OF |

. : R
b
R N R 1=

L
o
(=4

{ Nov-99 Total

]
o
e} 4

- 1999iC
e, 1999/C
. 1999
1999
¢, 1999
5. 1999
c. 1999
oc. 1999
. 1999

CANADA

CHINA PEOPLES REPUBLICOF |~

EL SALVADOR
GEORGIA »
GUATEMALA
MEXICO
SOUTH KOREA
UKRAINE

VENEZUELA

L

@i
@ i) == D

| Dec-88 Total

_Jan. 2000
Jan, 2000
Jan. 2000
Jan. 2000
Jan. 2000|E
Jan. 2000
Jan. 2000
Jan. 2000
Jan. 2000
Jan. 2000|N
Jan. 2000

2/14/02 9:35 AM

ALBANIA
BAHAMAS
CANADA
CHINA PEOPLES REPUBLIC
EL SALVADOR
GERMANY

GUATEMALA

HONDURAS

MEXICO
ICARAGUA

PHILIPPINES

i o iy

)
pury
el -

- B B : H
P SR
ST DI PETS SN

Prepared by: RODAC
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DETROIT SECTOR: FY 2000 DATA

Deportable | Dep. Dep. Dep.

Aliens Alienst]  Alilens:  §Aliena:

MONTH _ DESCRIPTION 1 Apprehended | Minors | Females 1/| NTAs

Jan. 2000 1 - R 1

Jan. 2000 1 - - 1

Jan, 2 2 - - 2

Jan, 2000 | - 1

Jan. 2000 2 - - -

Jan-00 Total 190] 5 15 1 50]

o sy SO 21 N 2 -

LIC OF < 2 2

'] - - -

ey [ 1 h N 1

000 GUATEMALA 1 - - 1

00IJAMAICA 1 - - !

LITHUANIA 1 - 1

150] 4 11 60

1 - o -

P OINIGERIA - 1. y )y -

_Feb, 2000|RUSSIA 1 . 1 1

_Feb. 2000 TUNISIA ) 1 . 1

Feb. 2000[UNITED KINGDOM i - 1 1

[~ Feb-00 Total] 183 5 77 69

March 2000IALBANIA 2 - - 2

March 2000{CANADA ) ) 14 - - -

.. March 2000ICHINA PEQOPLES REPUBLIC OF | W4 - 1 4

March 2000/EL SALVADOR ] - - 2

March 2000/GUATEMALA Bl : : 5

1 - - 1

1 - - 1

1 - 1

;;;;; 192 3 7 57

1 - = -

March 2000|NIGERIA° - - 2

March 2000|ROMANIA 2 - - 1

Mar-00 Totall 227 3 8 75)

April 2000/CANADA o o i 1 -

April 2000/CHINA PEQPLES REPUBLIC OF | .8 - 1 8

. _April 2000|CZECH REPUBLIC L - - -

April 2000[ETHIOPIA - - 1

April 2000/GUATEMALA 4l N - 3

April 20001GUINEA AL b 2

April 2000|HONDURAS 3l - - 1

_ April 2000IMALL SO N - !

April 2000]MEXICO 142 7 7 21

Apr-00 1otal 169 7 E] 37
2/14/02 9:35 AM Prepared by: RODAC
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DETROIT SECTOR: FY 2000 DATA

MONTH

DESCRIPTION

Deportable
Aliens
Apprehended

Allens:
Minors

Dep. Dep.
Aliens:

Females 1/

Dep.
Aliens:
NTAs

May 2000(C
May 2000
May 2000
May 2000
. May 2000:C
 May 2000
May 200
May 2000

CANADA ”
CHINA PEQPLES REPUBLIC OF
E£L SALVADOR
GERMANY
GUATEMALA

VIETNAM

N 2

;oW

| May-00 Total

1
5
Z

4 1 27

June 2000
~June 2000
June 2000
June 2000
June 200(}
June 2000

BOLIVIA

EL SALVADOR

Junc 20(30
June 2000

swi TZERLAND
YUGOSLAVIA

CZECH REPUBLIC

GUATEMALA

i
-t
ek (T p e DA el ek itk

l Jun-00 Total

July 2000
July 2000
dJuly 2000
July 2000
July 2000}
~_July 2000
mJu y 2000
July - 2000
July 2000
July 2000
July 8000

CANADA
EL SALVADOR
FRANGE

HONDURAS
IRAQ
MALAWI
MEXICO

YUGOSLAVIA

GUATEMALA

UNITED KINGDOM

4
1
B 20}
8

L IR G S

i Jul-00 Total

 Aug. 2000
Aug. 2000
Aug. 2000
. Aug. 2000
_Aug. 2000
Aug. | 2000
Aug, 2000
Aug. 2000
Aug. 2000

CANADA

EL SALVADOR
GUATEMALA

HUNGARY
MEXICO
ROMANIA

CZECH REPL}BUC

UNITED KINGDOM

HONDURAS

| Aug-00 Total

2114702 9:35 AM

Prepared by: RODAC
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DETROIT SECTOR: FY 2000 DATA

DESCRIPTION

Deportable
Aliens
Apprehendead

Dep.
Aliens:
Minors

Dep.
Aliens:
Females 1/

Dep.
Aliens:

OICANADA

000/CHINA PEOPLES REPUBLIC OF

CH REPUBLIC
ECUADOR

0IEL SALVADOR

GUATEMALA

— N
W :
D003 b 01—k DGO TN KD

s
L=

1

NTAs

TS ke () R ey

[ Sep-00 Total

it}
o3}
[

ets

Total FY 2000
Total FY 2000
Total FY 2000
Total FY 2000
Total FY 2000
Total FY 2000
Total FY 2000
Total FY 2000,
Tetal FY 2000
Total FY 2000
Total FY 2000
Total FY 2000
Total FY 2000
Total FY 2000,
Total FY 2000
Total FY 2000
Total FY 2000
Total FY 2000
Total FY 2000
Total FY 2000
Total FY 2000,
Total FY 2000
Total FY 2000
Total FY 2000
Total FY 2000
Total FY 2000
Total FY 2000
Total FY 2000

ALBANIA
BAHAMAS

BOLIVIA

CANADA

CHILE

CHINA PEOPLES REPUBLIC OF
CYPRUS

CZECH REPUBLIC
DOMINICAN REPUBLIC
ECUADCR

EL SALVADOR
ETHIOPIA

FINLAND

FRANCE

GEORGIA

GERMANY
GUATEMALA

GUINEA

HONDURAS

HUNGARY

INDIA

IRAQ

JAMAICA

LAOS

LIBYA

LITHUANIA

MALAWI

MALI

Total FY 2000
Total FY 2000

2/14/02 9:35 AM

MEXICO
MONGOUA

Py
&3] fesd
kb (D ok 1 ek () mh ke ek

e

o)

ey

1,63

B3 i D) b ek ook ok ek ) b D) O3 QO GO N3 PO

Prapared by: RODAC

B
B 3 —5 - ek

o - ~
PN R I I
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DETROIT SECTOR: FY 2000 DATA

MONTH

DESCRIPTION

Deportable
Aliens
Apprehended

Dep. Dep. Dep.
Aliens:| Aliens: | Aliens:
Minors | Females 1/] NTAs

Total FY 2000
Total FY 2000
Total FY 2000
Total FY 2000
Total FY 2000
Total FY 2000
Total FY 2000
Total FY 2000
Total FY 2000
Total FY 2000,
Total FY 2000
Total FY 2000
Total FY 2000
Total FY 2000
Total FY 2000

Total FY 2000|NICARAGUA
Total FY 2000{NIGERIA

PHILIPPINES
POLAND
ROMANIA
RUSSIA
SLOVAKIA
SOMALIA
SOUTH KOREA
SWITZERLAND
TUNISIA
UKRAINE
UNITED KINGDOM
UZBEKISTAN
VENEZUELA
VIETNAM
YUGQOSLAVIA

pory

:
Lok ek L = D)
§ ek i () (D b ek ok D) wd B DD

2 LD DY ek O L5 b b (D b o ek L ek B O L

1/ Data is captured for adult females.

2/14/02 8:35 AM

Prepared by: RODAC
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Senate Permanent Subeommitioe

JOSERS (LERPRMAN, CORNSTHICUY, Epiasitans Oa Investigations

Sryman, R e EXHIBITE 9 oo
RECHARD J. DURSEL RLINGIS. i‘:’ziﬁﬂ&\(‘
e 2 ¥ iy
i Nnited States Senate
SO O COMMITTEE ON
FUMT DI S, GOVERMMENTAL AFFANS

WASHINGTON, DU 205108250

Uotober 23, 2001

The Honorshle James Ziglar

Commissioner

U8, Immigration and Naturalization Service -
Washington, D.C.

Dear Commissioner Ziglar:

The Permanent Subcommittee on Investigations is surrently reviewing the
activities of the 178, Border Pagrol. 'We are particularly interested in understanding how
persons who are arrested between points of entry for Hlegally entering the United States
are processed. In that regard, please provide answers to the following questions no later
than Friday, November 2, 2001

1. For each of the last two fiscal vears {or calendar veurs, ithat is wove readily
available) please provide by Border Patrol sector

A, the number of individuals (by age, sex and nation of origin if
available) arrested by the Border Patrol for entering the U.S. illegally
between points of entry;

I the number of such individuals who were immediately
returned to either Canada or Mexico;

it the number of such individuals who were served with a
notice to appear st a hearing;

. the number of such individuals who had eriminal tecords;

B. ofthose included in A (i), the mumber who, pending a hearing, were
released on hond, were released on their own recogrizance, zad wers
placed in detention. For each classification, please provide the
sumber of individuals who failed to appear at the scheduled hearing
date.

2. Please provide to the Subcommittee copies of the regulations and guidelines
used by the Border Patrol and the INS when processing aliens arrested between
points of entry for entedng the U.S. illegally. Please inchide regulations and
guidelines with respect to arrest, release, detention, and hearings.
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The Honorable James Ziglar
Page Two
October 23, 2001

3. Please explain any differences in the procedures followed by the Border Patrol
and the INS with respect to the treatment of individuals trying to gain illegal
entry into the U.S. at points of entry and the treatment of individuals trying to
gain illegal entry into the U.S. outside points of entry. Please identify the
statutory and regulatory basis for any difference in treatment.

If you or your staff have any questions with respect to this request, please contact
Linda Gustitus, Chief of Staff, at (202) 363-3928 (home) or (202) 224-0573 (office).

Thank you for your cooperation:

Sincerely,

Carl Levin
Chairman
Permanent Subcommittee on Investigations

CL:lig
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AT THE NORTHERN & SQOUTHERN BORDER

BY SECTOR AND ARREST CATEGORY

i L ATECORE 2001[Grand Total
BLAINE WA BPSH Total Arrests 2,581 2,089 4,670
Total NTAs 886 777 1,663
Adult Females 360 302 b2
Adutt Males 2,071 1,678 3,749
NMinors 150 e 289
[BUFEALC NV BPSH Total Arrests 1.570 1434 3,004
Total NTAs 042 935 1877
Adult Fernches 130 17 307
Adult Males 1386 1166 2552
Minors &4 @1 145
DETROIT M BPSH Total Arresls 2,067 2,106 4,163
Total NTAs Q29 73 1,702
Adult Femaoles 138 84 222
Adult Males 1.860 1,976 3,835
Minors 89 47 106
GRAND FORKS ND BPSH{Tool Arrests 842 92 1483
Total NTAs 138 priry 340
Adult Fematas 87 73 130
Adutf Mcles 478 a25 1303
Minors Z 23 80
HAVRE MT BPSH Total Arrests 1.568 1.305 2.873
Total NTAs 20 164 434
Adult Females 162 &2 224
Adulf Males 1.346 1216 2.562
Minors &0 27 a7
HOULTON ME 8PS Total Acests 489 485 1174
Total NTAs 185 280 414
Adult Females &z 08 187
Adutt Males 39 558 49
Minots 14 2 38
SPOKANE WA BFSH Total Arresfs 1.324 1335 2,689
Total NTAs 376 498 874
Adult Females &6 50 106
Adult Males 12581 1281 R.502
Minors 7 34 51
SWANTON VT BFSH Total Avests 1,957 2463 4,420
Todal NTAs &b 846 LA
Adult Females 496 740 1,234
Adult Males 1,280 1.423 2673
Minors 211 300 811
Northern Border  Total Arrests 12,108 12,338 24,446
Northern Border  Total NTAs 4,260 4,454 8714
Northern Border — Adult Fermales 1,481 1,593 074
Northerm Border  Adult Males 10,033 10,092 20125
Northern Border  Minors 594 683 1,247
Southem Border {DEL RIO TXBPSH Total Arrests 157,178 104,875 262.083
Tota! NTAS 8303 46,244 14,347
Adult Females 16,043 2712 25,755
Adult Males 136,410 92,378 208,788
Minors 4725 2,785 2,510
EL CENTROD CA BPSH Total Arrests 238,126 172,852 410,978
Total NTAs 2,523 2,063 £,5686
Adutf Fernoles 33.082 23,939 86,971
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BORDER PATROL ARRESTS FOR FISCAL YEARS 2000 AND 2001
AT THE NORTHERN & SOUTHERN BORDER
BY SECTOR AND ARREST CATEGORY

RISCALVEAR .

BOR 4 SEETORw CATEGDRIES ..ot 2000 2001]Grand Total
Adult Males 201,83¢ 146,319 347,858
Minors 3,558 2594 6,182
£L PASO TX BFSH Total Arrests 115.696 12,857 228,553
Total NTAs 4,329 5,823 9.852
Adult Femnales 17134 17.445 34,579
Adult Males 90,733 $7.349 178,082
Minors 7,829 8,043 15,892
LAREDO TX BPSH Total Arests 108,973 87,068 196,041
Tofal NiAs 4,278 6,381 10,659
Adult Females 12014 9,668 21,682
Adult Males 92,276 78212 167,488
Minors 4,683 2,188 6,871
MARFA TX BPSH Total Arests 13,689 12,087 25,776
Total NTAs 1,666 1.921 3,587
Aduft Fernales 1.562 1,469 3,031
Adulf Males 11.263 2971 21.234
Minors 864 647 1811
MCALLEN TX BPSH Total Arrests 133,243 107.843 241,086
Total NTAs 14,429 14,808 29,237
Adult Females 22,708 18,694 41,399
Adutf Males 101.766 81,685 183,351
Minors 8772 7,864 16,336
SAN DIEGO CABPSH  [Total Arrests 151,681 10075 261,756
Total NTAs 1,901 1,800 3,701
Adult Females 17,941 13179 31,120
Adult Males 131,905 95,634 227,539
Minors 1,835 1,262 3.097
TUCSON AZ BPSH Total Aresfs 616,346 449,675 1066021
Totat NTAs 6378 9.382 15,760
Aduft Females 88,893 65,472 154,365
Adult Males 507,442 370,856 878,298
Minors 20.011 13,347 33.358
YUMA AZ BPSH Total Arests 108,747 78,385 187,182
Total NTAs 1,063 3.474 4,537
Adulf Femades 11,709 7.353 19,062
Adult Males 95,241 49,788 165,029
Minors 1,797 1,244 3,041
Southern Border  Total Arrests 1,643,679 1,235,717 2.879.396
Southemn Border  Total NTAs 44,670 51,696 96,264
Southern Border  Adult Fernales 221033 166,931 387,964
Southem Border  Adult Males 1,368.572 1.029.092 2,397.664
Southern Border  Minors 54,074 39.694 93,768
Grond Total Arrests 1,655,787 1,248,065 2,903,842
Grand Total NTAs 48,930 56,080 104,980
Grand Total Adult Fermales 222,514 168,524 391,038
Grand Total Adult Males 1,378,605 1,039,184 2417789
Grand Tolal Minors 54,668 40,347 95018




126

SYIN %

05098
oes'er

96516

wc@,

BYIN
o)

GpE'oLe

9508V
28476591

v
629'Ev9'L
$8e'8L
452'80)
SI96y

GL0°0L 1
189°181
£v8'201
eTEEL
B02)
689°€
890'28
£26'80}
258311

S66°1 :

268241
ozt'gee
SL8'701
8417481

1862

suOISUBLBICIChy

%855
%25

%16
%b6
%86
%l
%68

¥ xel
%00

%00k

%86

SYIN %

98608
Lo

8.2'62

2672
$68'01
474
Bls
169
028’

1v8'9

=0

izeg't

S0¥

SYIN
SSRIUNOD) L HUICY

suotsusyIddy

%
et

%z

SYIN %

se0'L

050"t
£08'L
995"

SYIN
ooXSH

LEFUT
EYPPIe

UoBLEYsIddy

CiNG soadichy G SOUON pUt ‘sepuauniddy Jo ApunoTy
(04D 1BPICH HUL AG SISPIOT WHUINOS PUD WELIIN 89U} 40 SUdsUsySddy

LR TR Y

%iz

SYIN %

10301 PUKIE)

" WadE ¥ ZOMODP
HE<E v0 ODHIG NS

Ia&m v OD3NT NYE
Immm XL NITIVON

HSdE X1 vt

HSdE X1 YAy

HEJE XL On_wm<x_

HEdd X1 008k
HSd8 XL 08vel T3

Iwmm x& 594" E

€48 LA NOINYME
" H3dE YA SN0

BdE M mZ(xOAw

HS4d 31 NOLINCH

_H8dE YM 3NV 8
HSdB YM NIVIG

suoisuayaIcidy

SYIN lojosg

DPDUR)

GRS AQ

B0

HSdE X1 NETIVON

mem () OK,\ZML -1

HBd8 LN mm><I.

HSdE AN Cv3dNg:
HSda AN CTVddng!

10og

D0 pUS 00T

1002

Ooom

0002
[t
0002

Ad




127

INS VOLUNTARY DEPARTURES VERIFIED AND
VOLUNTARY RETURNS UNDER SAFEGUARD BY
FISCAL YEAR, BORDER, AND DISTRICT

] 2000 2001 1Grand Total
Northerm Border JANCHORAGE AK 78 20 ]
BUFFALO NY 365 373 738
DETROIT Mt Q40 1,207 2,147
HELENA MT 1,474 1,384 2,860
PORTLAND ME 2,368 2,965 5,333
SEATTLE WA 2,236 2,164 4,390
STPAUL MN 380 348 728
Northem Border  Tolal 7.841 8,453 16,294
Other ATLANTA GA 215 125 340
BALTIMORE MD 51 36 87
BOSTON MA 81 57 138
CHICAGO IL 414 472 886
CLEVELAND OH 271 333 604
DALLAS TX 8,662 4,493 13,185
DENVER CO 1.823 1,039 2,862
HONOLULU HE &0 85 145
HOUSTON TX 1,632 1,330 2,962
KANSAS CITY MO 383 &20 1.003
LOS ANGELES CA 3,085 3.017 6,102
MIAMI FL 1,321 2,573 3,804
NEW ORLEANS LA 439 460 899
NEW YORK NY 674 389 1,033
NEWARK NJ 235 214 449
OMAHANE 2,204 1,833 4,037
PHILADELPHI PA 237 107 344
PORTLAND OR 478 280 768
SAN FRAN. CA 5,612 4,528 10,140
SAN JUAN PR 1.703 2,198 3.901
WASHINGTON DC 109 49 178
COther Total 29,689 24,228 53,917
Southern Border [EL PASO TX 127,539 121,333 248,872
HARUNGEN TX 126,436 99,184 225,620
PHOENIX AZ 737,402 534,654 1,272,056
SAN ANTONIO TX 257,683 182,526 440,209
SAN DIEGO CA 385,365 279,180 664,515
Southem Border  Total 11,634,425 1,216,847 2,881,272
Granad Total 1,671,955 1,249,528 2,921,483




~ i ' iR

1 ANC ANCHORAGE AK 78

1.Northern Border  BUF i BUFFALO NY - 365

1 Northern Border  DET DETROIT M e 40
U iNorthem Border  HEL _HELENA N . . Lo hara
iNorhernBorder  POM . PORTLANDME . . 2368

1 Northern Border  SEA ) _SEATTLEWA . pms

1 Northern Border  'SPM o STPAULMN . 380

2 Sauthern Border  ELP ) ELPASOTX 127839

2Bouthern Border HARLINGEN TX N 126436

2 Southern Border PHOENIX AZ o L 137402

2:8outhern Border __SANANTONIOTX - 257683

2 Border _ SAN DIEGO CA

7 ATLANTA GA

7 Other BALTIMORE MD _

70ther BOS  BOSTONMA

7 Other CH! . CHICAGO IL, .

7 Other CLE ) CLEVELAND OH

TOter DAL ... DAUASTX

TOther DEN DENVER CO

7 Othe HHW ) HONOLULU HI

7 Other HOY HOUSTONTX

7 Other KAN KANSAS CITY MG

) __7Other 108 IDSANGELESCA

7 Other MIA  MIAMIFL

70ther NEW | NEWARKNS

7 Other NOL  NEWORLEANSLA

7.0ther NYC —— NEW YORK NY.

7 Other oMA OMAHA NE )

70ther PH! . PHILADELPHIPA

7 Other POO___ PORTLANDOR

7O0Mer _SAJ  SAN JUAN PR

7Other _ .SFR __SANFRAN.CA .

7 Cther AS o ASHINGTON DC 3

iNorthernBorder  ANG  ANCHORAC N

1 Northemn Border BUFFALO NY,

1 Northem Border DETROIT M1

1 HELENA MT :

1 PORTLAND ME 2065
Kl _ SEATTLE WA . 2154
K ST PAUL MN — _.348

2 FL PASO TX 121333

2 HARLINGEN TX : 39184

PHOENIXAZ 534654
__2SouthemBorder  SNA SAN ANTONIO TX 182526,
_2Southem Border  SND_ SANDIEGOCA . . . ... o 279150

7 Other ATLANTA GA 125

7 Other BAL . BALTIMOREMD .36

7 Other BOS BOSTON MA

7 Other CHICAGO IL
7 Other CLEVELAND OH

7 0ther DALLAS TX
_ T Otrer DENVERCO . .

7 Other HONOLULU Hi

7 Other HOUSTON TX
7 Other KANSAS CITY MO
7 Othar 1 05 ANGELES GA

7 Qther IAMI FL
7Other NEWARK NJ .

7 Other EW ORLEANS LA~

B 7 Other EW YORK NY

7 Other OMAHA NE
TOther PHLADELPHI PA

7 Other PORTLAND OR
7 Other SAd SAN JUAN PR
7 Other SFR_ SAN FRAN. CA

7 Other AS : WASHINGTON OC



129

Expedited Removal

One of the key differences in the options used for processing of inadmissible
aliens at ports of entry and the processing of aliens who have entered the United States
illegally by crossing at a place other than a port of entry—expedited removal. In April
1997, the INS implemented the expedited removal program as required by the Illegal
Immigration Reform and Immigrant Responsibility Act of 1996 (JIRIRA). Aliens placed
in expedited removal are required by statute to be detained until their removal unless they
are able to establish to an asylum officer that they have a credible fear of persecution or
torture. Once an alien is found to have a credible fear, continued detention is
discretionary. IIRIRA authorizes immigration officers without further hearing or review
to order the removal of certain aliens who attempt entry without proper documents or by
fraud or misrepresentation. Those aliens subject to expedited removal are described in
the legislation as “arriving aliens.” IRIRA does not define the term “arriving alien,” but
it makes clear that arriving aliens are a subset of the broader category of applicants for
admission. This broader category consists of all aliens within the borders of the United
States who have not been admitted. Several sections of TIRIRA, such as those amending
sections 212(a)(9), 2408, and 241 of the Immigration and Nationality Act, refer to
arriving aliens, even though this term is not defined in statute. Afier carefully
considering these references, the Department determined that the statute seemed to
differentiate between applicants for admission at ports of entry and those encountered
elsewhere in the United States. Accordingly, the Department’s implementing regulations
specifically defined "arriving alien” as an alien coming or attempting to come into the
United States at a designated port of eatry, or an alien interdicted at sea and brought-into
the United States.

While requiring the INS to apply the expedited removal provisions to “arriving
aliens” who are inadmissible for certain grounds, the statute also permits the Attorney
General to apply the expedited removal provisions to other applicants for admission who
do not arrive at a port of entry, unless the applicant for admission can demonstrate that he
or she has been in the United States for at least two years. In its implementing
regulations, the Department of Justice announced that it would apply the provisions only
to “arriving aliens,” recognizing that application of the expedited removal provisions to
aliens already in the United States would involve more complex determinations of fact
and would be more difficult to manage, and that it wished to gain insight and experience
by initially applying these new provisions on a more limited and controlled basis. Inits
Pederal Register publication, the Department reserved the right to apply the expedited
removal procedures to additional classes of aliens within the limits set by the statute, if,
in the Commissioner's discretion, such action is operationally warranted. The
Department emphasized that a proposed expansion of the expedited removal procedures
may occur at any time and may be driven either by specitic situations such as a sudden
influx of illegal aliens motivated by political or economic unrest or other events.
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The INS has gained a great deal of experience in the application of expedited
removal over the past 4 2 years. Last year, the INS removed 69,309 persons under the
program. INS headquarters closely monitors the program through its Expedited Removal
Working Group. This working group reviews expedited removal files on a regular basis,
conducts site visits and training at ports of entry, and reviews and makes
recommendations on policy and procedural issues that periodically arise. This internal
monitoring has enabled the INS to gain valuable insight to help ensure the operation of a
fair process. The INS values the insight gained from the comments and observations of
outside organizations such as the General Accounting Office, the United Nations High
Comumissioner for Refugees, and various non-governmental organizations. The INS has
implemented the expedited removal program in a careful manner, taking steps not
required by statute, to ensure that persons seeking asylum protection have a fair and
meaningful opportunity to have their claim heard. These steps include mandatory
supervisory review of all expedited removal orders and the development of a sworn
statement that includes mandatory questions concerning any fear of harm the applicant
may have upon return to his or her home country.

In considering whether to expand the scope of expedited removal, the INS would
have to take account of several practical considerations. First, it is not clear whether the
application of expedited removal to persons apprehended between the ports of entry,
especially on the southem border, would create a meaningful deterrent to illegal entry
attemnpts. Second, expedited removal procedures would actually create burdensome
administrative procedures in those cases where the apprehended aliens would otherwise
be allowed voluntarily to depart immediately from the United States. Third, as noted in
the implementing regulations, expedited removal between the ports of entry involves
more complex factual questions, since it requires a determination that the alien has been
in the United States for less than two years. Finally, an expansion of expedited removal
to other programs within the INS, such as the Border Patrol, would require a massive
training and monitoring effort in order to ensure a fair process. In short, the costs of
expanding expedited removal must be carefully weighed against any potential benefit.
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Senate Permanent Subcommittee
On Investigations
LS. Pepartment oL Jusnice EXHIBIT # 10

Immigration and Natralizatdon Service

CO 7031513

Office of the Comumissioner 425 [ Street NW.
Waskington, DC 20536

The Honorable Carl Levin

Chairman DEC 20 2000
Permenent Subcomemittee an Investigations

Comymittee on Governmenta! Relations

United States Senate

“‘Washingion, DC 20510

Dear Mz, Chalmoan:

This is in response to your request during the hearing of November 13 on the lmmigyation
and Naturalization Service’s (INS) policy regarding the apprehension of aliens between
Ports-of-Entry before the Permanent Subcormmittes on Investigations. You requested that the
INS report back within 30 days regarding any new actions taken to address issues raised during
the hearing.

We would like o provide answers fo questions asked during the hearing as well as provide
clarification on certain points in Mr. Pearson’s testimony and the testimony of the second panel.

s W raj

Daes the INS track those aliens that do not show up for their hearings before Immigration
Judges?

The Executive Office for Immigration Review (EOIR) is the appropriate agency to track this
information. The EQIR’s current statistical yearbook contains information on "Failures to
Appesr” (to Immigration Courts). The INS does not track those statistics.

The Subcommittee had received some statistics from the Detroit Border Patrol Sector,
Since the INS provided some differcnt statistics, you asked that the INS re-examine the
sumber/stafistics that we provided in the testimony.

Both the INS and the Subcorumittes received statistics from the Detroit Sector. The
Sector Chief provided Mr. Pearson with percentages from which he extrapolated the numbers he
presented during the hearing. Some of the numbers were anecdotal from the Chief, and not
aofficially maintained. Afier the hearing we asked the Detroit Sector to do a thorough recheck of
its statistics. As discugsed with your staff, we determined that two of the figures first provided
by the Detroit Sector, “Arrested by Border Patrol — 2,106” and “Issned Notices to Appear (NTA)
~773,” were verified comect. In addition, the Detroit Sector has provided the numbers below:
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1,255 Volmtarily Returned

256 Detained

595 Released on Own Recognizance (OR)
2,106

It should be noted that the detained pins OR numbers add up to more than 773 NTAs, because
in some instances individuals simply bad a deportation order reinstated but were not issued a
new NTA,

Did we get what we asked for from OMB for detention beds? How many beds did we ask
for?

For Fiscal Year (FY) 2001, the INS requested an increase of 3,500 bed spaces over the
previou§ Fiscal Year. The President’s budget request included an additional 1,120 bed spaces
over FY 2001, For FY 2002, we requested 1,607 additional bed spaces, and the President’s
budget request also included the full requested amount of 1,607 additional bed spaces. The
Department of Justice must weigh competing needs with fiscal realities. These decisions are
based on overall Department of Justice and Administration-wide budget priorities.

Lssues raised by Senator Colling
Does INS have 3 policy mandating record checks?

The INS is finalizing 2 clarification to our feld staff regarding record checks fox aliens
formally charged with violating immigration law. This clarification will help emsure that sl
aliens placed in INS removal proceedings, including aliens who have been served with a Notice
to Appear and who are released on their own recognizance, will be checked agatust eriminal
history indices, including, at 2 minimum, National Criminal Information Center (NCIC), INS
Biometde dentification Systern (IDENT), Central Index System {CIS), National Automated
Information Lookout System (NAILS) prior to release from INS custody. We will provide s
copy of this memorandum to the Subcommittes staff as soon as i is finalized.

What are the timeframes for ENFORCE?

The dates on the following fimeline are spproximate and assume additional finding will be
available in FY 2003 and FY 2004,

ENFORCE will replace the following systems:

Warksite Enforcement Case Information System (LYNX) ~FY 2603 .
Dieportable Alien Control System (DACS) - end of FY 2003
Criminal Alien Investigation System (CAIS) - FY 2004
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ENFORCE will subsume the following systeras:

Criminal Investigations Reperting System (CIRS) -Fy 2002
Law Exforcement Analysis Data Systern (LEADS) - FY 2003
ENFORCE will interface with the following external databases and data sources:
National Crizne Information Center (NCIC) - FY 2002
External sources of intelligence information (i.e., Cholce Point) ~FY 2003
National Automated [mmigration Lookeuat System (NAILS) - FY 2003

Computer-Linked Application Informetion Management System (CLAIMS), and
Refugee, Asylum, and Parole System (RAPS), and other benefit systems - FY 2003

Clarifications:
NAILS Hccess

Mr. Pearson stated that Border Patrol Agents can sccess the NAILS systern via the IBIS
sysrem at Ports-of-Entry, The NAILS system is also available to Border Patrol Agents through
the INS mainframe system, through which the Central Index System {CI8) and other INS
systems are gocessed, The NAILS system is interfaced with €IS,

IDENT Capacity

Rf:garding the IDENT system, Mr. Keith M. Olser, a witness on the second panel, asserted
{see official hearing transeript page 84) that old data is simply deleted when there isn't room for
new date. We would like to offer the following background infonmation to clarify this issue.

In 1996 when the IDENT national system carne on line, the IDENT project team imported as
much of the old data that was useable at the time. Only records that were confirmed, valid
records were imported. Approximately 63,000 records were imported and became the frst
records in the national database. The process whereby records were confirmed and validated
was hecessary to-ensute the integrity of the database.

In 1998, an upanticipated increase in usage created such a demand on the system that it nearly
caused an unacceptable slowdown of the system. At the same thme, many records were found to
be either duplicates or were missing mandatory fields. To remedy these problems, the INS
archived about 367,000 old records, Old records were defined as those with only one encounter
that occurred at least 15 months earlier. This was a one-tirne activity and has not been repeated.
Since 1998, the IDENT project has maintained adequate capacity as part of its basic Operations
and Maintenance activities.
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Detention and Deportation Policy and Operations

We would like to offer the following background information to clarify INS’ detention and
deportation policy and eperations.

The INS Headquarters allocates resources to secure detention beds to cach of the three INS
regions, based on the needs of the INS’ enforcement somponents and the Service's Detention
Priorities and Guidelines. Detention guidelines were set in October 1998, and took into
consideration legislative mandates as well as special nationsl or regiora! enforcement initiatives.
The regions allocate funding for detention to districts and sectors based on INS prioritics,
enforcement activities, and special requirements as specified by the Reglonal Directors with the
concurrence from Headquarters. The Detention and Removal Program operates nine Service
Processing Centers (SPCs), uses seven contract detention facilities, and uses several hundred
Jocal jails throughout theconntry to house almast 20,000 aliens on 2 daily basis.

The detention guidelines direct the field to work towards utilizing 80 percent of the bed
space for mundatory detention cases, Mandatory detention cases include those arriving aliens at
Ports-of-Entry who are inadmissible to the United States and therefore subject to expedited
rexnoval proceedings. It also includes aliens who are chargeable as terrorists, and virtuslly all
aliens who are chargeable as criminals, upon their release from criminal incarceration or custody.
Additionally, INS is required to detain any alien convicled of an aggravated felony and who is
placed in yemoval proceedings under section 212 of the Immigration and Nationality Act (INA).

The remaining detention beds are to be filled with other aliens based on their priorty
category, such as atiens who are remevable on security or other related grounds, other criminal
aliens, aliens who are a danger to the community or a flight risk, aliens whose detention is
essential for border enforcement, or alfens engaged in alien smuggling, Aliens in lower priority
categories are also detained if appropriate detention space s available and funded. The
guidelines provide disaretion and exceptions to account for special needs and enforcement
efforts.

Criminal History Chécks

The INS is finalizing a clarification to our feld staff regarding record checks for aliens
formally charged with violating immigration law. This clarification will help ensure that all
aliens placed in INS removal proceedings, ncluding aliens who have been served with a Notice
o Appear and who are released on their own recognizance, will be checked against criminal
history indices, including, at 4 minimum, National Criminal Information Center (NCIC), INS
Biometric Identification Systemn (IDENT), Central Index System (CIS), National Automated
Information Lookout Systern (NAILS) prior to release from INS custody. We will provide a
copy of this roemorandum fo the Subcommittes staff as soon as it is fioalized.
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The Henorable Carl Levin
Page §
Cenclusion

We appreciate the opportunity to clarify these issues for the official hearing record and look
forward to working with the Subcommittes as the INS moves forward in combating illegal
immigration.

We hope the information provided is useful. If we may be of assistance in the future, pleass
let us know.

Sincersly,

FOR THE COMMISSIONER

Congressional Relations and Public Affairs

Enclosure
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Senate Permanent Subcommittee

SR, LESERMAR, EONVRGTIUT, CHARNAN nt St
On Investigations

e e e oAl EXHIBIT # 11
SRISAN M, CUR LN, MOAINE R — s —
o cos,
FETE ¥, QOMENIC), NEW ME; G}a s d " "
G Anited States Senate
e Mooy
o - COMMITTEE ON
WANSAN S SITARS, WINORITY STARR GIMCTOR ARE COUNSEL GOVERNMENTAL AFFAIRS

WASHINGTON, DC 20510-8250

January §, 2001

Kevin D. Roongy

Director, Executive Office for Immigration Review
5107 Leesburg Pike, Suite 2600

Falls Church, VA 22041

Diear Mr. Rooney:

On November 13, 2001, the Permanent Subcornmittee on Investigations, which I chair,
eld a hearing on illegal entry into the United States outside ports of entry. At that time I asked
the Immigration and Naturalization Service {INS) how many of the persous arrested by the
Border Patrol while in the process of iilegally entering the U.S. outside ports of eatry who were
released from custody and served with a notice to appear at a removal hearing actually showed
up for their hearing. In z subsequent reply letter, the INS said that your office, the Executive
Office for lnmmigration Review (EOIR), was the appropriate agendy to track this information.

While I am aware that EQIR s statistical yearbook contains some information on
“Fatlures to Appear,” T would liks to know whether EOIR keeps statistics specifically on the
number of aliens who are amested by the Border Patrol while in the process of illegally entering
the U.S. outside ports of entry who are released from custody with a notice to appear at a
removal hearing, who fail to appear at the hearing. If you do not keep these exact statistics,
please describe the types of statistics you do keep that most closely address the information T am
seeking.

Your response by January 18, 2002, would be appreciated. If you have any questions
regarding this request, please contact Joe Bryan (224-9104) of my staff. Thank you for your
attention to this matter.

Carl Levin
Chairman
Permanent Subcommities on Investigations

CLAmb
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U.S. Department of Justice
Office of Legislative Affairs

Office of the Assistant Atterney General Hashington, DO 20830

February 1, 2002

Honorable Carl Levin

Chairman

Permanent Subcommittes on Investigations
Committee on Governmental Affairs
United States Senate

Washington, DC 20510

Dear Mr. Chairman:

This letter is in response to your recent correspondence to Executive Office for
Trmmigration Review (BOIR) Director Kevin Rooney.  In your letter, you asked whether EOIR
keeps statistics on the number of aliens arrested by the Border Patrol while in the process of
illegally entering the U.8. outside ports of entry who are released from custody with a Notice to
Appear (NTA) at a removal hearing, and who subsequently fail to appear at the hearing.

In most cases, EOIR is not able to determine which division of the Iminigration and
Naturalization Service (INS) made the arrest. EOIR’s data system, the Automated Nationwide
System for Immigration Review (ANSIR), does, however, track the charges listed on the NTA.
Some of these charges may reflect an illegal entry. Of the aliens charged with illegal entry
violations, EOIR is able to determine the number who were released from custody, and the
number who were subsequently ordered removed in absentia. We have enclosed for your
information a chart reflecting these figures.

I regret that we are unable to provide the exact data your letter requested, but I trust that
you will find the information provided above helpful. Please do not hesitate to contact this office
if you need further information.

Sincerely,

DAt 7y

Daniel J. Bryant
Assistant Attorney General

Enclosure
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Senate Permanent Subcommittee
On Investigations

EXHIBIT # 12

U.S. Border Patrol Suspect Processing
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Senate Permanent Subeommittee
On Investigations
EXHIBIT # 1

U.S. Department of Justice
Trmanigration and Naturalizstion Service

HQOPS-SW/10

Offie= of the Executive Arssciate Comppissionsr 435 7 Strent NW
: Fashington, D 10138

DEC 20 200

Executive Associpgle Cornissioner
(ifice of Field (perations

SUBJECT:  Criminal Indicos Checks

Harlier this fall, I testified in front of the Senate’s Permanent Subcommitiee on
Investigations, Committes on Governmental Relations. I preparation for that hearing it became
cléar to me that there wag confusion regarding criminal indices checks on aliens placed in
removal proceedings. The purpose of this memorandum is to clarify the vequirement to condbct
records checks on all altens placed in Immigration and Naturalization Service (INS) removal
proceadings.

All aliens placed in INS vemoval proceedings, inchuding aliens who have been served
with a Motice ta Appear and whio are relsased on bond or on their own recognizence, shall be
checked against criminal indives, including, ar a mininmin, Nations] Crime Information Center
{NTICY, eximinal Kistory, INS BiometdeIdentification Systemn (DENT), Central Index System
(CIS), and National Autemsted Information Lookout System (NAILSY prior 1o releass fiorm INS
custody. These checks are an important part in determining whetheror not the snbject yust or
should be detsined. Officers should use any and all systems avsilable to them in otder to ensure
their safety and that of the conumunity.




